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Commissioner 
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Com  m  I  SSI  ONER 


Kathleen  King  Parker,  Chief 
Rulings  and  Regulations 


Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely , 


ner  of  Revenue 


Ira  a.  Jackson 

CoMMIBSIONCn 


0220M 


March  5,  1984 


("Corporation")  is  a  foreign 
cciforation  engaged  in  diverse  enterprises,  including  the 
manufacture  and  sale  of  candy.  The  Corporation  owns  and 
operates  a  retail  store  in  Massachusetts,  but  proposes  to 
sell  It. 

You  inquire  whether  the  Corporation  will  be  subject 
to  the  Massachusetts  corporate  excise  after  it  sells  the 
store. 

The  Corporation  employs  three  full-time  sales  people 
who  live  in  Massachusetts  and  who  solicit  sales  in 
Massachusetts  and  other  New  England  states.  These  employees 
operate  out  of  their  homes.  Their  sales  are  approved  at 
the    Corporation's    home    office    in  and    the  goods 

they  sell  are  delivered  from  locations  outside  Massachusetts. 

The  Corporation  provides  its  Massachusetts  sales  people 
with  automobiles  owned  by  the  Corporation.  You  state  that 
in  the  future  the  Corporation  may  give  these  employees  a 
transportation  allowance  for  use  of  their  own  vehicles  instead 
of  providing  them  with  company  cars. 

Every  foreign  corporation  exercising  its  charter,  or 
qualified  to  do  business  or  actually  doing  business  in 
Massachusetts,  or  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  any  other  property  in  Massachusetts,  must 
pay  the  Massachusetts  corporate  excise   (G.L.   c.   63,  S  39). 
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General  Laws  Chapter  63,   Section  39  provides  that: 

"(tihe  excise  levied  herein  is  due  and  payable 
on  any  one  or  all  of  the  following  alternative 
incidents : 

(1)  The  qualification  to  carry  on  or  do 
business  in  this  state  or  the  actual  doing  of 
business  within  the  commonwealth  in  a  corporate 
form.  The  term  'doing  business*  as  used  herein 
shall  mean  and  include  each  and  every  act,  power, 
right,  privilege,  or  immunity  exercised  or  enjoyed 
in  the  commonwealth,  as  an  incident  to  or  by 
virtue  of  the  powers  and  privileges  acquired 
by  the  nature  of  such  organizations,  as  well 
as,  the  buying,  selling  or  procuring  of  services 
or  property. 

(2)  The  exercising  of  a  corporation's  charter 
or  the  continuance  of  its  charter  within  the 
commonwea ] t  h . 

(3)  The  ownanq  or  using  any  part  or  all  of 
its  ca[utal,  plant  or  other  property  in  the 
commonwealth  in  a  corporate  capacity. 

It  is  the  purpose  of  this  section  to  require 
the  payment  of  this  excise  to  the  commonwealth 
by  foreign  corporations  for  the  enjoyment  under 
the  protection  of  the  laws  of  the  commonwealth, 
of  the  powers,  rights,  privileges  and  immunities 
derived  by  reason  of  the  corporate  form  of 
existence  and  operation." 

Federal  law  establishes  a  threshold  of  in-state  corporate 
activity  below  which  a  foreign  corporation  may  not  be 
subjected  to  a  state  tax  upon,  or  measured  by,  net  income 
derived  from  interstate  commerce.  15  U.S.C.  Section  381(a) 
(1970)  provides: 

"No  State. . .shall  have  power  to  impose... a  net 
income  tax  on  the  income  derived  within  such 
State  by  any  person  from  interstate  commerce 
if  the  only  business  activities  within  such  State 
by  or  on  behalf  of  such  person  during  such  taxable 
year  are  either,  or  both,  of  the  following: 

(1)  the  solicitation  of  orders  by  such  person, 
or  his  representative,  in  such  State  for  sales 
of  tangible  personal  property,  which  orders  are 
sent  outside  the  State  for  approval  or  rejection, 
and,  if  approved,  are  filled  by  shipment  or 
delivery  from  a  point  outside  the  State;  and 
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(2)  the  solicitation  of  orders  by  such  person, 
or  his  representative,  in  such  State  in  the  name 
of  or  for  the  benefit  of  a  prospective  customer 
of  such  person,  if  orders  by  such  customer  to 
such  person  to  enable  such  customer  to  fill  orders 
resulting  from  such  solicitation  are  orders 
described  in  paragraph  (I).** 

Based  on  the  foregoing,  it  is  ruled  that  if  the 
Corrioration ' s  Massachusetts  sales  people  continue  to  use 
company  cars  after  the  Corporation  sells  its  Massachusetts 
rctnil  store,  the  Corporation  will  remain  subject  to  the 
Massachusetts  corporate  excise.  This  ruling  should  not 
hr  construed  as  a  determination  whether  the  Corporation's 
activities  will  subject  it  to  the  corporate  excise  if  it 
decides  to  discontinue  use  of  its  vehicles  in  Massachusetts. 


Very  truly  yours, 


Commissioner  of  Revenue 

) 
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COMMISSIONER 
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You  are  engaged  in  the  business  of  producing  and  selling 
fine  art  editions  of  Jewish  marriage  contracts  (Ketubot) 
suitable  for  framing.     These  contracts  are  often  used  to 
fulfill  the  religious  marriage  requirement  and  may  be  ordered 
either  with  blank  spaces  for  the  names  of  the  bride  and 
groom  and  other  required  information  or  with  the  data  inscribed. 
You  inquire  whether  such  sales  are  subject  to  the  Massachusetts 
sales  tax. 

A  sales  tax  is  imposed  upon  sales  at  retail  of  tangible 
personal  property,   except  as  otherwise  provided.  G.L. 
c.   64H,  §2.     Sales  of  books  used  for  religious  worship 
are  exempted  from  taxation  under  section  6(m)  of  Chapter 
64H  of  the  General  Laws.     However,  neither  section  6(m) 
nor  any  other  exemption  applies  to  the  sale  of  fine  art 
editions  of  Ketubot. 

Of  course,  Ketubot  may  be  sold  to  organizations  which 
are  tax  exempt  under  certain  provisions  of  the  Internal 
Revenue  Code,   see  26  U.S.C.   §501(c)(3),  and  which  have 
obtained  a  certificate  from  the  Commissioner  of  Revenue 
stating  that  they  are  entitled  to  such  exemption.     In  such 
circumstances,  the  sale  of  Ketubot  would  not  be  subject 
to  a  sales  tax. 

Based  on  the  foregoing,   it  is  ruled  that,   in  the  absence 
of  a  sale  to  an  exempt  religious  organization,  sales  of 
fine  art  editions  of  Jewish  marriage  contracts  are  sales 
of  tangible  personal  property  subject  to  the  sales  tax. 


Very  truly  yours. 


Ira  A  Jackson 
Commit  IS ioner  of  Revenue 
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( "Company" ) 


manufactures  electronic  communicators  that  are  used  by 
the  sick  and  the  elderly  in  their  homes  to  ensure  that 
they  will  have  ready  access  to  emergency  services.  You 
inquire  about  the  application  of  the  sales  and  use  taxes 
to  a  charge,  which  you  characterize  as  a  "health  monitoring 
fee"  ("Fee"),  that  is  paid  to  the  Company  by  its  customers 
who  use  the  communicators. 

The  comiTunicators  are  connected  by  telephone  lines 
to  a  central  computer  at  a  monitoring  station  in  Ohio. 
The  central  monitoring  station  is  not  owned  or  operated 
by  the  Company;  it  is  owned  and  operated  by  a  separate 
ente^rise  that  the  Company  has  engaged  to  provide  the 
monitoring  service. 

Customers  are  instructed  to  activate  their  comn unicators 
once  daily  by  pushing  a  button.  If  they  do  not  do  so, 
an  operator  at  the  monitoring  station  is  alerted.  He  calls 
the  customer  to  determine  whether  the  customer  needs 
emergency  assistance.  If  so,  the  operator  contacts 
ambulance,  police,  fire  or  other  emergency  services.  If 
there  is  no  answer,  the  operator  calls  a  neighbor  or  other 
person  who  has  been  designated  by  the  customer. 

By  pushing  another  button  on  the  communicator,  a 
customer  may  indicate  at  any  time  that  he  needs  emergency 
services.  An  operator  will  then  call  to  determine  the 
nature  of  the  emergency,  and  contact  the  appropriate  service. 
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Customers  pay  the  Fee  to  the  Company  on  a  monthly 
basis  for  the  period  during  which  they  have  a  comirunicator 
in  their  homes.  They  also  pay  the  Company  a  deposit  on 
the  comnunicator  which  is  refunded  when  the  comnunicator 
is  returned  to  the  Company.  In  addition,  the  Company  makes 
a  small,  one-time  charge  that  covers  any  required  maintenance 
of  the  communicator,  a  monthly  check  of  its  operating 
efficiency,  and  the  paperwork  incidental  to  placing  a  new 
customer  in  the  health  monitoring  system. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  retail  sales  of  tangible  personal  property  in 
Massachusetts  by  any  vendor.     "Sale"  is  defined  as  including: 

"(Ajny  transfer  of  title  cr  possession,  or  both, 
exchange,  barter,  lease,  rental,  conditional  or 
otherwise,  of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  by  any  means 
whatsoever."     G.L.   c.   64H,   §  l(12)(a). 

Personal  service  transactions  that  involve  no  sale 
of  tangible  personal  property,  or  involve  sales  as 
inconsequential  elements  for  which  no  separate  charges 
are  made,  are  not  subject  to  the  sales  tax  (G.L.  c.  64H, 
§  l(13)(c)).  However,  any  amount  paid  for  any  services 
that  are  a  part  of  a  sale  cf  tangible  personal  property 
are  included  in  determining  the  sales  price  on  which  the 
tax  is  based     (G.L.  c.  64H,  S  1 ( 14 ) ( b ) ( i ) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company 
is  renting  the  communicators  to  its  customers,  as  well 
as  providing  a  monitoring  service.  The  rental  is  not  an 
inconsequential  element  of  a  service  transaction.  Since 
no  separate  charge  is  made  for  the  rental,  the  entire  amount 
of  the  Fee  is  subject  to  the  sales  tax.  The  one-time  charge 
that  is  broken  out  for  placing  a  new  customer  in  the  system, 
maintenance  of  the  communicator,  and  monthly  checks  of 
its  operating  efficiency,  is  also  subject  to  the  sales 
tax. 


Very  truly  yours» 


Commissioner  of  Revenue 
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("Company")  intends  to  produce 
and  sell  audio  cassettes  containing  recorded  information 
relating  to  the  computer  industry.  You  inquire  whether 
its  sales  of  the  cassettes  will  be  subject  to  the  sales 
tax. 

The  information  on  the  cassettes  will  be  condensed 
from  articles  appearing  in  recent  issues  of  computer 
magazines.  For  an  annual  fee,  subscribers  will  receive 
one  60-minute  cassette  every  two  weeks. 

General  Laws  Chapter  64H,  Section  6(m)  provides  that 
the  sales  tax  does  not  apply  to  sales  of  newspapers  or 
magazines . 

Audio  cassettes  are  not  "magazines"  within  the  meaning 
of  Chapter  64H,  Section  6(m).  Accordingly,  it  is  ruled 
that  the  Company's  sales  of  cassettes  containing  recorded 
information  relating  to  the  computer  industry  will  be  subject 
to  the  sales  tax. 


Very  t^uly/^ours, 
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.oner  of  Revenue 
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Your  client  is  a  religious  orqanization  that  sells 
(1)  printed  religious  matter;  and  (2)  religious  lectures 
and  "bible  studies"  on  audio  cassettes.  You  inquire  whether 
these  sales  are  subject  to  the  sales  tax. 

The  religious  organization  is  exempt  from  federal  income 
taxation  under  Section  501(c)(3)  of  the  Internal  Revenue 
Code  ("Code").  The  cassettes  it  sells  are  recordings  of 
religious  radio  broadcasts  produced  by  the  organization 
and  of  "bible  studies"  conducted  by  the  organization. 

The  printed  material  includes  pamphlets,  small  books 
of  religious  teachings,  and  the  Bible.  None  of  the  printed 
material  is  published  by  the  organization. 

General  Laws  Chapter  64H,  Section  6(m)  provides  an 
exemption  from  the  sales  tax  for  sales  of  newspapers, 
magazines,  books  required  for  instructional  purposes  in 
educational  institutions,  and  books  used  for  religious 
worship.  Section  6(m)  also  exempts  sales  of  publications 
of  any  corporation,  foundation,  organization  or  institution 
described  in  Chapter  64H,  Section  6(e),  that  is,  a 
corporation,  foundation,  organization  or  institution  which 
is  exempt  from  taxation  under  Section  501(c)(3)  of  the  Code 
and  which  has  first  obtained  a  Certificate  of  Exemption 
from  the  Commissioner. 
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Based  on  the  foregoingf  it  is  ruled  that: 

1.  Sales  by  the  organization  of  audio  cassettes  on 
which  religious  lectures  and  bible  studies  are  recorded 
are  subject  to  the  sales  tax. 

2.  Sales  by  the  organization  of  newspapers  and  magazines 
are  exempt  from  the  sales  tax.  You  do  not  supply  sufficient 
information  to  support  a  determination  whether  any  of  the 
printed  matter  sold  by  the  organization  is  a  newspaper  or 
magazine  within  this  rule. 

3.  Sales  by  the  organization  of  the  Bible  and  other 
books  used  for  religious  worship  are  exempt  from  the  sales 
tax;  sales  by  the  organization  .of  other  religious  books 
are  subject  to  tax. 


Very  truly,  yours, 


Commis  lioner  of  Revenue 


lAJ: JXD:mf 
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You  inquire  whether  the  sales  tax  applies  to  sales  of  audio 
cassettes  on  which  church  service  messages  and  Bible  education 
courses  are  recorded.     The  cassettes  are  sold  by  an  organization 
that  is  exempt  from  federal  income  taxation  under  Section  501(c) 
(3)   of  the  Internal  Revenue  Code ( "Code" ) . 

General  Laws  Chapter  64H,  Section  6 (m)   provides  that  the 
sales  tax  does  not  apply  to  sales  of  publications  of  any 
corporation,   foundation,  organization  or  institution  described 
in  Chapter  64H,  Section  6(e),  that  is,  a  corporation,  foundation, 
organization  or  institution  which  is  exempt  from  taxation 
under  Section  501(c)    (3)  of  the  Code  and  which  has  first  obtained 
a  Certificate  of  Exemption  from  the  Commissioner.     Section  6 (m) 
also  exempts  sales  of  books  required  for  instructional  purposes 
in  educational  institutions  and  books  used  for  religious  worship. 
The  cassettes  on  which  church  service  messages  and  Bible 
educations  are  recorded  are  not  included  within  the  exemption  for 
books  provided  in  Section  6 (m) . 

Based  on  the  foregoing,  it  is  ruled  that  sa3.es  of  cassettes 
on  which  church  service  messages  and  Bible  education  courses  are 
recorded,  by  an  organization  exempt  from  federal  income  tax  under 
Section  501(c)    (3)  of  the  Code,  are  subject  to  the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  ask  several  questions  about  the  application  of 
the  Massachusetts  sales  and  use  tax  laws  to  the  activities 
of  your  client  ("Parent"). 

The  Parent  is  a  corporation  whose  lines  of  business 
include  magazine  publishing  and  the  production  and  leasing 
of  microfilm  cassettes  containing  specialized  information. 
The  Parent  intends  to  form  a  wholly-owned  subsidiary 
("Subsidiary")  that  will  ta)ce  over  from  the  Parent  the 
leasing  of  the  cassettes.  The  Subsidiary  will  have  its 
ov;n  offices  and  its  own  employees  in  various  states.  The 
Parent  will  buy  blan)c  cassettes,  record  the  information 
on  them,  and  sell  or  lease  them  to  the  Subsidiary.  The 
Subsidiary  will  lease  the  cassettes  to  customers  under 
subscription  agreements  requiring  the  customer  periodically 
to  return  the  cassettes  in  exchange  for  ones  on  which  new 
information  has  been  recorded. 

1.  You  inquire  whether  the  Subsidiary  is  liable  for 
Massachusetts  sales  or  use  taxes  on  its  leases  of  cassettes 
to  Massachusetts  customers. 

Every  person  engaged  in  business  in  Massachusetts 
as  a  vendor  must  register  as  a  Massachusetts  vendor  and 
pay  Massachusetts  sales  and  use  taxes  with  respect  to  his 
sales  in  Massachusetts  and  his  sales  outside  Massachusetts 
for  use  in  Massachusetts.  G.L.  c.  64H,  S§  2,  7;  G.L.  c. 
641,  §§  2,  4,  9.  "Engaged  in  business  in  Massachusetts" 
is  defined  for  sales  and  use  tax  purposes  as: 
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"having  a  business  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of  tangible 
personal  property  by  salesmen,  solicitors,  or 
representatives  in  the  commonwealth,  unless  such 
activity  consists  solely  of  solicitation  by  direct 
mail  or  advertising  via  nev/spapers,  radio  or 
television;  or  regularly  engaging  in  the  delivery 
of  property  in  the  commonwealth  other  than  by 
common  carrier  or  United  States  mail.  A  person 
shall  be  considered  to  have  a  business  location 
in  the  com;nonwea  1  th  only  if  such  person  (a)  owns 
or  leases  real  property  within  the  commonwealth; 
(b)  has  one  or  more  employees  located  in  the 
comjnonwea  1  th ;  (c)  regularly  maintains  a  stock 
of  tangible  personal  property  in  the  commonwealth 
for  sale  in  the  ordinary  course  of  business;  or 
(d)  regularly  leases  out  tangible  personal  property 
for  use  in  the  commonwealth."  G.L.  c.  64H,  § 
1(5)  . 


Based  on  the  foregoing,  it  is  ruled  that  the  Subsidiary 
is  liable  for  sales  or  use  taxes  on  its  leases  of  cassettes 
to  Massachusetts  customers. 


2.  You  state  that  the  Parent  may  sell  goods  other 
than  magazines  to  Massachusetts  customers.  You  inquire 
whether  the  Parent  will  be  required  to  pay  the  Massachusetts 
sales  and  use  taxes  with  respect  to  such  sales,  in  light 
of  the  Subsidiary's  activities  in  Massachusetts.  You  state 
that  the  Parent  may  ship  cassettes  directly  to  Massachusetts 
customers  of  the  Subsidiary,  by  mail  or  common  carrier. 

Based  on  the  statutes  previously  cited,  and  assuming 
that  the  Parent  will  have  no  contacts  with  Massachusetts 
other  than  the  shipment  of  goods  to  Massachusetts  customers 
by  mail  or  common  carrier,  it  is  ruled  that  the  Parent 
will  not  be  required  to  register  as  a  Massachusetts  vendor 
and  pay  Massachusetts  sales  and  use  taxes,  notwithstanding 
the  Subsidiary's  activities  in  Massachusetts. 

3.  You  inquire  whether  magazine  subscriptions  are 
subject  to  the  Massachusetts  sales  or  use  tax. 

Sales  of  newspapers  and  magazines,  by  subscription 
or  otherwise,  are  exempt  from  the  Massachusetts  sales  and 
use  taxes   (G.L.   c.   64H,  §  6(m)). 
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Commisiiioner  of  Revenue 
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You  inquire  whether  the  Massachusetts  sales  tax  will  apply 
to  sales  of  Legal   Information  Management  Index  ("Index"). 

The  Index  will  be  a  guide  to  recently  published  articles 
and  reviews  of  interest  to  law  librarians.  Articles  will  be 
referenced  by  key  word  in  title  and  by  author;  reviews  will  be 
referenced  by  title  of  the  work  reviewed.  The  Index  will 
include  no  actual  articles  or  reviews,  but  only  alphabetical 
lists  of  key  words,  authors  and  reviews,   followed  by  citations. 

The  Index  will  be  published  monthly  in  paper,  either  with 
a  cardboard  cover  or  as  a  looseleaf  service.  Annual 
cumulations  will  be  published  as  permanent  hardbound  volumes 
that  will  replace  the  issues  that  have  been  published  during 
the  preceding  year. 

Regulation  830  CMR  64H.07  defines  a  "newspaper"  as  follows: 

"A  newspaper  is  a  paper  distributed  at  stated,  periodic 
intervals,  and  containing  news  and  other  matters  of  interest 
to  a  significant  segment  of  the  public."     (emphasis  added) 

The  term  "magazine"  is  not  expressly  defined  by  statute  or 
regulation.  However,  a  "magazine"  likewise  must  contain 
"news"  and  matters  of  interest  to  a  "significant  segment  of 
the  public." 

The  Index  does  not  meet  the  requirements  of  the  above 
definition.  The  Index  is  not  "news"  because  it  does  not 
contain  any  articles  or  news  information,  but  merely 
alphabetical  lists  of  key  words,  authors  and  reviews  etc. 
followed  by  citations.  This  is  reference  information  designed 
for      repeated      use     over      an     extended      period      of  time. 
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Editions  of  the  Index  will  be  cumulated  annually  in  permanent 
hardbound  volumes.  Buyers  or  subscribers  of  the  index  will 
value  these  volumes  not  because  they  contain  new  and  current 
information  but  rather  because  they  contain  reference 
information  of  permanent  value.  "We  focus  on  the  buyer's 
basic  purpose,  Houghton  Miflin  Co.,  v.  State  Tax  Commission, 
373  Mass.  727,  774  (1977)  ,  Tn  order  "to  determine  whether 
within  the  meaning  of  Ch.  64H,  S  6(m),  a  given  transaction  is 
exempt  from  sales  and  use  taxation,"  Greenfield  Town  Crier  v. 
Commissioner  of  Revenue,  385  Mass.  692,  696  (1982).  Here  the 
buyer's  basis  purpose  is  to  obtain  a  reference  work  of  lasting 
value,  not  a  series  of  discrete  editions  of  "news." 

The  Index  also  fails  to  meet  the  second  requirement  of  the 
above  definition,  namoly  that  it  be  of  interest  to  a 
significant  segment  of  the  public."  Your  inquiry  letter 
acknowledges  that  the  Index  will  be  of  interest  primarily  to 
"librarians  managing  legal  collections".  This  group  is  too 
small  and  its  interests  too  specialized  to  be  considered  a 
"significant  segment  of  the  general  public." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
Index  are  subject  to  the  sales  tax. 


Very  truly  yours. 


Ira  All  Jackson 
Commiskioner  of  Revenue 


lAJ: JAA:TC:lh 
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You  inquire  whether  charges  for  computer  program 
modifications  recorded  on  magnetic  media  are  subject  to 
the  sales  tax  in  the  circumstances  herein  described. 

( "Company" )  has  entered  into  a 
contract  to  purchase  computer  equipment  and  programs  from 
a  Massachusetts  supplier  ("Vendor").  Under  the  contract, 
the  Vendor  will  adapt  its  existing  programs  for  the  Company's 
use.  The  required  modifications  will  be  transferred  to 
the  Company  on  magnetic  tape  or  other  magnetic  media. 

The  Vendor  v/ill  bill  the  Company  separately  for  the 
modifications,  at  hourly  rates  based  on  the  time  spent 
by  the  Vendor's  employees  in  determining  what  changes  are 
necessary  and  in  developing  the  appropriate  modifications. 
Much  of  this  work  will  be  performed  on  the  premises  of 
the  Company. 

In  determining  the  sales  price  of  property  on  which 
the  sales  tax  is  based,  no  deduction  may  be  taken  on  account 
of  the  cost  of  materials  used,  labor  or  service  cost, 
interest  charges,  losses  or  other  expenses,  and  any  amount 
paid  for  any  services  that  are  a  part  of  a  sale  must  be 
included  (G.L.   c.   64H,  S  1(14)). 

Transfers  of  programs  recorded  on  magnetic  media 
generally  are  subject  to  the  sales  tax  (see  Subsection 
(6)  of  Sales  and  Use  Tax  Regulation  830  CMR  64H.06). 
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Based  on  the  foregoing,  it  is  ruled  that  the  Vendor's 
entire  charge  for  the  equipment  and  programs,  including 
its  separate  charges  for  program  modifications  recorded 
on  magnetic  media,   is  subject  to  the  sales  tax. 


Very  truly  yours. 


sioner  of  Revenue 


lAJ : JXDrmf 
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You  request  a  ruling  as  to  the  application  of  the 
pnlcs  tax  to  the  sales  of  propane  gas  by  your  client,  a 
v^clfUnq  company  ("Company"). 

The  Company  is  principally  a  welding  business,  but 
also  has  on  its  premises  two  five-hundred  gallon  tanks 
filled  with  propane  gas  from  which  it  makes  sales  to  the 
public.  The  customers  buy  the  propane  gas  for  three 
r>iirpos9s:  to  operate  gas  grills  to  use  in  roofing  and 
voiding,  and  to  operate  forklift  trucks.  The  Company  refills 
tanks  that  customers  bring  in. 

Propane  gas  is  taxed  under  Chapter  64E  of  the  General 
L?ws  if  the  propane  is  used  or  sold  to  propel  motor  vehicles 
registered  fpr  use  on  the  public  highv;ays.  (G.L.  c.  64E, 
5  1(c)).  Sales  of  propane  gas  for  other  uses  are  taxable 
under  Chapter  64M,  unless  the  propane  is  sold  for  use  in 
an  exempt  activity.     (G.L,  c.   64H,  S  2). 

Chapter  64H,  Section  6(f)  exempts  from  the  sales  tax 
sales  of  building  materials  or  supplies  to  be  used  in  the 
construction,  reconstruction,  alteration,  remodeling,  or 
repair  of  any  building  or  structure  owned  by  a  governmental 
body  or  agency  or  by  a  corporation,  foundation,  organization, 
or  institution  exempt  from  taxation  under  Section  501(c)(3) 
of  the  Internal  Revenue  Code.  To  qualify  for  the  exemption, 
the  governmental  body  or  the  tax-exempt  organization  must 
have  first  obtained  from  the  Commissioner  a  certificate 
of  exemption,  and  the  vendor  must  keep  a  record  of  the 
sales  price  of  each  such  separate  sale,  the  name  of  the 
purchaser,  the  date  of  each  such  separate  sale,  and  the 
number  of  such  certificate. 
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Chapter  64H,  Section  6(r)  exempts  from  the  sales  tax 
sales  of  fuels  which  are  consumed  and  used  directly  and 
exclusively  in  an  industrial  plant  in  the  actual  manufacture 
of  tangible  personal  property  to  be  sold.  An  industrial 
plant  is  defined  as  a  factory  at  a  fixed  location  primarily 
engaged  in  the  manufacturer  conversion,  or  processing  of 
tangible  personal  property  to  be  sold  in  the  regular  course 
of  business. 

Tangible  personal  property  purchased  for  resale  but 
used  instead  by  the  purchaser  is  subject  to  the  sales  tax. 
The  amount  subject  to  the  sales  tax  is  the  cost  of  the 
tangible  personal  property  used  by  the  purchaser.  (G.L. 
c.   64H,   §  8(d)  )  . 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Sales  of  propane  gas  to  operate  gas  grills  are 
subject  to  the  sales  tax. 

2.  Sales  of  propane  to  roofers  and  welders  are  subject 
to  the  sales  tax,  unless  the  propane  is  to  be  used  in  the 
construction,  reconstruction,  alteration,  remodeling,  or 
repair  of  any  building  or  structure  ovi/ned  by  a  governmental 
L.ody  or  agency  or  by  a  tax-exempt  organization  as  defined 
in  I.R.C.  §  501(c)(3)  and  unless  the  purchaser  and  the 
vendor  comply  with  the   requirements   of  Chapter   64H,  Section 


3.  Sales  of  propane  to  operate  forklift  trucks  are 
subject  to  the  sales  tax,  unless  the  forklift  trucks  are 
used  directly  and  exclusively  in  an  industrial  plant  in 
the  actual  manufacture  of  goods  to  be  sold. 

4.  If  the  Company  uses  any  propane  itself,  that  propane 
is  taxable.  The  amount  subject  to  the  sales  tax  is  the 
cost  of  the  propane  used  by  the  Company. 


6(f). 


Commiss .oner  of  Revenue 
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You  have  requested  a  ruling  as  to  the  Massachusetts 
trjx   ronsequencos   of   the  conversion  of 

("Dank")    from    a    federal    mutual  savings 
bank  to  a  federal  stock  savings  bank. 

The  Bank  is  insured  by  the  Federal  Deposit  Insurance 
Corporation  ("FDIC")  and  is  subject  to  the  rules  and 
regulri  Lions  of  the  Federal  Home  Loan  Bank  Board  ("FHLBB") 
and  the  Federal  Savings  and  Loan  Insurance  Corporation 
( "FSLIC" ) . 

As  a  mutual  savings  bank  the  Bank  has  no  capital  stock. 
Instead,  the  proprietary  interest  in  the  reserves  and 
undivided  profits  of  the  Bank  belong  to  all  of  its  account 
holders.  A  Bank  account  holder  is  entitled  to  interest 
on  the  account  balance  that  is  declared  and  paid  by  the 
Bank.  In  addition,  an  account  holder  has  the  right  to 
share  pro  rata,  with  respect  to  the  amount  in  his  savings 
account  as  a  fraction  of  the  sum  of  all  savings  accounts 
of  the  Bank,  in  any  liquidation  proceeds  distributed  in 
the  event  the  Bank  is  ever  liquidated.  Voting  rights  in 
the  Bank  are  held  by  its  account  holders  and  borrov;ers 
with  each  borrower  being  entitled  to  one  vote  as  a  member 
of  the  Bank  and  each  account  holder  being  entitled  to  one 
vote  for  each  $100  of  deposit.  All  of  these  interests 
of  the  account  holder  cease  when  he  closes  the  account 
with  the  Bank. 

In  order  to  stimulate  growth  and  expansion  of  the 
Bank  through  the  raising  of  additional  capital  the  Board 
of    Trustees    of    the    Bank    has    adopted    a    Plan    of  Conversion 
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whereby  the  Bank  will  convert  itself  into  a  federal  stock 
savings  bank  ("Converted  Bank").  The  Conversion  will  be 
accomplished  pursuant  to  the  rules  and  regulations  of  FSLIC 
and  FHLBB.  It  will  be  subject  to  the  approval  of  the  FHLBB 
and  an  affirmative  vote  of  the  majority  of  the  eligible 
votes  of  the  bank  members. 

Pursuant  to  the  Plan  of  Conversion,  the  Converted 
Bank  will  issue  shares  of  common  stock.  The  aggregate 
purchase  price  at  which  all  shares  will  be  offered  and 
sold  will  be  equal  to  the  pro  forma  fair  market  value  of 
the  bank  based  on  an  independent  appraisal.  The  selling 
price  of  each  share  of  stock  will  be  determined  by  dividing 
such  fair  market  value  by  the  number  of  shares  to  be  issued. 
The  stock  will  be  sold  to  qualified  purchasers  pursuant 
to  nontransferable  subscription  rights.  The  nontransferable 
subscription  rights  will  be  offered  without  payment  therefore 
on  the  basis  of  three  preference  categories  established 
in  accordance  with  the  regulations  of  the  FHLBB.  The  groups 
in  order  of  priority  are  as  follows:  (1)  persons  who  held 
qunlifying  deposits  on  May  31,  1983  ("eligible  account 
hol'lcrs")  (2)  all  other  members  of  the  Bank;  (3)  Trustees, 
officers  and  employees  of  the  Bank  but  limited  in  amounts 
to  15  per  cent  of  the  total  offering  of  shares.  Any 
remaining  balance  of  unsubscribed  -  for  stock  is  expected 
thereafter  to  be  made  available  to  the  public  at  the  same 
offering  price. 

The  Conversion  will  not  interrupt  the  business  of 
the  Bank  and  its  business  v;ill  continue  as  usual.  Each 
account  holder  will  retain  a  withdrawable  savings  account 
or  accounts  equal  in  amount  to  the  v;ithdrawal  account  at 
the  time  of  conversion.  The  Converted  Bank  v;ill  continue 
to  be  insured  by  the  FDIC  and  will  remain  subject  to  the 
regulatory  authority  of  the  FHLBB. 

After  the  conversion,  all  voting  rights  not  attributable 
to  the  common  stock  will  expire.  A  liquidation  account 
will  be  established  in  an  amount  equal  to  the  net  worth 
of  the  Bank  as  set  forth  in  its  latest  statement  of  financial 
condition  contained  in  the  final  offering  circular  respecting 
the  offering  of  the  common  stock.  While  the  establishment 
of  the  liquidation  account  will  not  operate  to  restrict 
the  Converted  Bank's  use  of  its  net  worth,  each  Eligible 
Account  Holder  who  had  a  qualifying  deposit  on  the  record 
date  will  have  an  interest  in  a  portion  of  the  liquidation 
account  balance.  This  interest  will  constitute  a  right 
to     receive    an    amount     representing     the     Eligible  Account 
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Holder's  interest  in  such  net  worth  of  the  Converted  Bank 
before  any  liquidation  distribution  can  be  made  with  respect 
to  the  common  stock.  An  interest  in  the  liquidation  account 
will  never  be  increased.  It  will  however,  be  decreased 
as  of  each  fiscal  year-end  after  the  record  date  to  reflect 
withdrawals  from  the  depositor's  account  that  reduce  the 
amount  therein  as  of  the  fiscal  year-end  below  the  amount 
in  such  account  as  of  the  record  date  or  any  other  fiscal 
year-end . 

The  Bank  has  requested  a  ruling  from  the  Internal 
Revenue  Service  that  the  change  in  form  of  operation  of 
the  Bank  from  a  federal  mutual  savings  bank  to  a  federal 
stock  savings  bank  will  constitute  a  reorganization  within 
the  meaning  of  Section  368(a)(1)(F)  of  the  Internal  Revenue 
Code;  that  no  gain  or  loss  will  be  recognized  to  the  Bank 
as  a  result  of  such  conversion;  and  that  the  Bank  and  the 
Converted  Bank  will  each  be  "a  party  to  a  reorganization" 
within  the  meaning  of  Section  368(b). 

Individual  residents  of  Massachusetts  are  subject 
to  taxation,  under  General  Laws  Chapter  62,  on  their 
Massachusetts  gross  income  less  certain  deductions  and 
exemptions.  Massachusetts  gross  income  is  federal  gross 
income  with  certain  modifications  not  here  relevant.  (G.L, 
c.   62.   §  2(a)  .  ) 

The  Bank  is  subject  to  taxation  under  General  Laws 
Chapter  63,   Section  11. 

Based  on  the  foregoing,  it  is  ruled: 

1.  The  Converted  Bank  will  continue  to  be  subject 
to  General  Laws  Chapter  63,  Section  11. 

2.  Under  General  Laws  Chapter  63,  Section  11,  the 
Bank  and  the  Converted  Bank  will  be  treated  as  the  same 
savings  bank  and  as  if  the  Conversion  had  not  occurred. 
Accordingly: 

(a)  the  part  of  the  current  taxable  year  of  the  Bank 
before  the  Conversion  and  the  part  of  the  current  taxable 
year  of  the  Converted  Bank  after  the  Conversion  will 
constitute  a  single  taxable  year  of  the  Converted  Bank; 

(b)  the  Converted  Bank  will  succeed  to  and  take  into 
account  the  net  operating  income  of  the  Bank  as  of  the 
date  of  the  Conversion; 
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(c)  the  Converted  Bank's  basis  in  its  assets,  holding 
periods,  depreciation  and  amortization  will  be  calculated 
as  if  the  Bank  and  the  Converted  Bank  were  the  same  savings 
bank  and  as  if  the  Conversion  had  not  occurred; 

(d)  the  creation  of  the  liquidation  account  on  the 
records  of  the  Converted  Bank  will  have  no  effect  upon 
either  the  Bank  or  the  Converted  Bank's  net  operating  income; 

(e)  for  the  current  taxable  year,  the  Converted  Bank 
may  claim  as  a  credit  any  estimated  tax  under  General  Laws 
Chapter    63,     Section    11    paid    by    the    Bank    prior    to  the 

Conversion;  and 

(f)  the  deposits,  real  estate  and  mortgage  loans 
of  the  Converted  Bank  will  be  calculated  as  if  the  Bank 
and  the  Converted  Bank  were  the  same  savings  bank  and  as 
if  the  Conversion  had  not  occurred. 

3.  No  qross  income,  gain  or  loss  will  be  realized 
hv  cither  the  Dank  or  the  Converted  Bank  as  a  result  of 
tho  Conversion. 

4.  No  gross  income,  gain  or  loss  will  be  realized 
hy  either  the  Bank  or  the  Converted  Bank  on  the  receipt 
of  money  or  other  consideration  in  exchange  for  shares 
of  Conversion  Stock. 

5.  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  of  the  Bank  on  the  constructive  issuance 
to  them  of  deposit  accounts  in  the  Converted  Bank  in  the 
same  dollar  amount  as  their  deposit  accounts  in  the  Bank 
plus  interests  in  the  liquidation  account  of  the  Converted 
Bank  in  constructive  exchange  for  their  deposit  accounts 
in  the  Bank. 

6.  No  gain  or  loss  will  be  recognized  by  the  account 
holders  of  the  Bank  who  are  not  Eligible  Account  Holders 
on  the  constructive  issuance  to  them  of  deposit  accounts 
in  the  Converted  Bank  in  the  same  dollar  amount  as  their 
deposit  accounts  in  the  Bank  in  constructive  exchange  for 
their  deposit  accounts  in  the  Bank. 

7.  No  gain  or  loss  will  be  recognized  by  the  Eligible 
Account  Holders  on  the  distribution  to  them  of 
nontransferable  subscription  rights  to  purchase  shares 
of  Conversion  Stock. 
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8.  No  taxable  income  will  be  realized  by  the  Eligible 
Account  Holders,  as  a  result  of  the  exercise  of  the 
nontransferable  subscription  rights. 

9.  The  basis  of  the  deposit  accounts  in  the  Converted 
Bank  constructively  received  by  the  Bank's  account  holders 
will  be  the  same  as  the  basis  of  their  deposit  accounts 
in  the  Bank  constructively  surrendered  in  exchange  therefor. 
The  basis  of  the  interests  in  the  liquidation  account  of 
the  Converted  Bank  to  be  received  by  the  Eligible  Account 
Holders  of  the  Bank  will  be  zero. 

10.  The  basis  of  the  nontransferable  subscription 
rights  will  be  zero.  The  basis  of  the  stock  will  be  the 
purchase  price  thereof.  The  holding  period  of  the  stock 
will  commence  on  the  exercise  of  the  subscription  rights. 


Commissioner  of  Revenue 
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("Company")  is  a  computer 
software  supplier.  You  inquire  whether  the  Company's  charges 
for  <-he  sale,  rental,  or  "ma i ntenance**  of  computer  programs 
are  subject  to  the  Massachusetts  sales  or  use  tax. 

Customers  of  the  Company  v/ho  purchase  or  rent  a  program 
package  are  entitled  to  "maintenance"  at  no  charge  for 
an  initial  period.  The  Company  "maintains"  the  program 
packages  by  transferring  to  the  customer  program 
modifications  and  new  programs  that  the  Company  has  developed 
for  general  use  by  all  customers  v/ho  have  purchased  or 
rented  a  given  package. 

After  the  initial  period,  customers  may  engage  the 
Company  to  continue  to  provide  the  maintenance,  under 
contracts  that  call  for  payment  of  a  fixed  monthly  charge. 
(In  addition,  separate  charges  may  be  made  under  the 
contracts  for  extraordinary  maintenance.) 

You  state  that  the  programs  that  are  sold  or  rented 
by  the  Company  are  transferred  to  customers  either  on 
magnetic  media  or  over  telephone  lines.  You  further  state 
that  program  modifications  and  new  programs  that  are  provided 
to  customers  under  the  maintenance  contracts  generally 
are  transferred  to  customers  over  telephone  lines,  but 
may  be  transferred  on  magnetic  media. 

The  sales  and  use  taxes  are  imposed  with  respect  to 
retail  sales  of  "tangible  personal  property"  (G.L.  c.  64H, 
§   2;   G.L.    c.    641,    §  2). 
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In  determining  the  sales  price  of  property  on  which 
the  sales  and  use  taxes  are  based,  no  deduction  may  be 
taken  on  account  of  the  cost  of  materials  used,  labor  or 
service  cost,  interest  charges,  losses  or  other  expenses, 
and  any  amount  paid  for  any  services  that  are  a  part  of 
a  sale  must  be  included  (G.L.  c.  64H,  S  1(14)). 

Transfers  of  programs  recorded  on  magnetic  media 
generally  are  subject  to  the  sales  tax  (see  Subsection 
(6)  of  Sales  and  Use  Tax  Regulation  830  CMR  64H.06). 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  Company's  charges  under  sale,  rental  or 
"maintenance"  agreements,  for  programs  or  program 
modifications  that  are  transferred  to  a  customer  on  magnetic 
media,  are  subject  to  the  sales  or  use  tax. 

2.  The  Company's  charges  under  sale,  rental  or 
maintenance  agreements,  for  programs  or  program  modifications 
that  are  transferred  to  a  customer  over  telephone  lines, 
are  not  subject  to  the  sales  or  use  tax. 

3.  Vi/here,  for  a  single  charge,  the  Company  transfers 
programs  or  program  modifications  both  on  magnetic  media 
and  over  telephone  lines,  the  entire  charge  is  subject 
to  the  sales  or  use  tax. 


Very  truly  yours. 


CommisEioner  of  Revenue 
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( "Bank" ) 

is    a    New    York    bank   which    serves    as    trustee   under   a  number 
of      trusts      created      by     Massachusetts      residents.        As  a" 
non-Massachusetts    corporate    trustee,    you    inquire   as    to  your 
Massachusetts    income    tax    liability    and    filing  requirements 
in  the  following  situations: 

1.  A  Massachusetts  resident  creates  a  trust  for  his 
benefit  naming  the  Bank  as  corporate  trustee.  The  trust 
is  a  "grantor  trust"  as  defined  by  Sections  671  to  678  of 
the  Internal  Revenue  Code  ("Code").  There  are  no  residents 
of  Massachusetts  named  as  co-trustee.  By  the  terms  of  the 
trust  instrument,  upon  the  grantor's  death  two  new  trusts 
are  created  with  the  Bank  as  corporate  trustee  and  no 
co-trustee  residing  in  Massachusetts. 

2.  Same  facts  as  (1)  except  the  trust  instrument  does 
not  direct  disposition  of  the  trust  property  upon  the 
grantor's  death.  Rather,  the  grantor  appoints  the  trust 
property  by  his  will  to  two  new  trusts  in  terms  specified 
by  the  will. 

Generally,  if  the  income  of  a  trust  is  subject  to  tax 
under  Chapter  62  of  the  Massachusetts  General  Laws,  the 
trustee  is  required  to  file  a  fiduciary  income  tax  return 
and  pay  the  tax  assessed  to  the  trust.  (G.L.  c.  62,  §§ 
10,  25;  G.L.  c.  62C,  §  6(b)).  Income  distributed  to  a 
beneficiary,  on  which  the  tax  has  been  paid,  is  not  taxable 
to  him.      (G.L.   c.   62,   §  10(a)). 
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Corporations  acting  in  a  fiduciary  capacity  are  subject 
to  the  Massachusetts  income  tax  and,  with  certain  exceptions, 
are  subject  to  the  same  rules  as  individual  trustees.  (G.L. 
c.  62,  §§  14,   15)  , 

In  the  case  of  an  inter  vivos  trust,  the  trustee  is 
subject  to  tax  on  income  allocated  to  Massachusetts 
beneficiaries  where  one  or  more  of  the  trustees  is  an 
inhabitant  of  Massachusetts  and  one  or  more  of  the  grantors 
was  an  inhabitant  at  the  time  of  creation  of  the  trust  or 
at  any  time  during  the  year  for  which  the  income  is  computed 
or  at  the  time  of  his  death.     (G.L.  c.  62,  §  10). 

If  the  grantor  of  a  trust  is  treated  as  the  owner  of 
any  portion  of  the  trust  under  Sections  671  to  678  of  the 
Code,  income  and  losses  of  the  trust  are  taxed  to  the  grantor 
and  are  not  taken  into  account  in  calculating  the  taxable 
income  of  the  trust.  (G.L.  c.  62,  §  10(e)).  Any  trustee 
receiving  income  which  is  taxable  to  a  grantor  as  owner 
is  required  to  file  an  information  return  indicating  the' 
items  of  income,  deductions  and  credits  against  tax 
attributable  to  such  portion  of  the  trust  and  the  name  and 
taxpayer  identification  number  of  the  person  treated  as 
owner.      (G.L.   c.   62,   §  10(f)). 

The  tax  on  income  allocated  to  Massachusetts 
beneficiaries  is  assessed  to  a  trustee  under  a  will  if  the 
testator  dies  an  inhabitant  of  Massachusetts.  (G.L.  c. 
62,   §  10) . 

A  non-resident  trustee  is  subject  to  Massachusetts 
income  tax  on  items  of  gross  income  from  sources  within 
the  Commonwealth,  that  is,  on  items  of  gross  income  derived 
from  or  effectively  connected  with  any  trade  or  business 
carried  on  in  Massachusetts  or  derived  from  the  ownership 
of  any  interest  in  real  or  tangible  personal  property  in 
Massachusetts.     (G.L.  c.   62,  §§  5A,  10(d)). 

A  resident  beneficiary  must  report  and  pay  tax  on  income 
received  or  made  available  from  a  nonresident  trustee  or 
other  fiduciary  which  is  not  subject  to  Massachusetts  income 
taxation.     (G.L.  c.   62,  §  11). 

Based  upon  the  foregoing  facts,  it  is  ruled  that: 

1.  As  a  non-Massachusetts  corporate  trustee  of  certain 
trusts    having    no    Massachusetts    resident    trustees,    the  Ban)c 
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is  subject  to  Massachusetts  income  tax  on  (a)  trust  income 
allocated  to  Massachusetts  beneficiaries  under  any 
testamentary  trust  where  the  testator  died  an  inhabitant 
of  Massachusetts,  and  (b)  trust  income  from  sources  within 
the  Commonwealth. 

2.  As  a  trustee  of  certain  grantor  trusts  where  any 
Massachusetts  resident  is  treated  as  the  owner  of  some  portion 
of  the  trust  for  purposes  of  Sections  671  to  678  of  the 
Code,  the  Bank  is  required  to  file  an  information  return 
indicating  the  items  of  income,  deductions  and  credits  against 
tax  attributable  to  such  portion  of  the  trust  and  the  name 
and  taxpayer  identification  number  of  the  Massachusetts 
resident  treated  as  owner. 

3.  Any  Massachusetts  resident  who  receives,  is  entitled 
to,  or  to  whom  income  is  available  from  a  trustee  not  subject 
to  Massachusetts  income  tax,  is  required  to  file  a 
Massachusetts  income  tax  return  reporting  such  income 
according  to  the  nature  of  the  income  received  by  the  trustee. 

Very  truly /vyours , 
Commissioner  of  Revenue 

IAJ:ADH:mf 
LR  84-13 


IRA  A.  JACKSON 

COMMISSIONER 


January  13,  1984 


("Corporation")   is  a  Massachusetts 
corporation,     wholly    owned    by  ("Mr.  A"), 

that    is    engaged    in    general    contracting    and  construction. 
It   was    organized   on   or    about    December    1,    1981.      For   many - 
years    prior    to    its    organization,    Mr.    A   operated    the  same 
business  as  a  sole  proprietorship. 

You  inquire  whether  a  transfer  by  Mr.  A  to  the 
Corporation  of  motor  vehicles  that  are  used  in  the  business, 
solely  in  exchange  for  shares  of  the  Corporation,  will 
be  subject  to  the  use  tax.  You  state  that  the  failure 
of  Mr.  A  to  transfer  the  vehicles  to  the  Corporation  at 
the  time  of  its  organization  was  an  oversight. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts.  Chapter  641,  Section  2  imposes  an  excise 
on  the  storage,  use  or  other  consumption  in  Massachusetts 
of  tangible  personal  property  purchased  for  storage,  use 
or  other  consumption  in  Massachusetts. 

Casual  and  isolated  sales  by  a  vendor  who  is  not 
regularly  engaged  in  the  business  of  making  sales  at  retail 
are  exempt  from  the  sales  tax  (G.L.  c.  64H,  §  6(c)),  but 
casual  and  isolated  sales  of  motor  vehicles,  trailers, 
boats  and  airplanes  generally  are  subject  to  the  use  tax 
(G.L.   c.   64H,   §  6(c);  G.L.   c.   641,   §  7(b)). 

Subdivision  {9){b)(l)  of  Sales  and  Use  Tax  Regulation 
830  CMR  64H.02  provides  that  certain  transfers  of  motor 
vehicles    are    not    subject    to    tax    if    the    transferor  has 
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previously  paid  a  sales  or  use  tax  on  his  purchase  or  use 
of  the  vehicle.     Those  transfers  include: 

"[t]he  transfer  of  a  motor  vehicle  pursuant  to  the 
formation  of  a  partnership  or  corporate  trust,  or 
the  organization  of  a  corporation,  solely  in  exchange 
for  an  ownership  interest  in  the  enterprise." 

To  fall  within  the  exemption  for  transfers  "pursuant 
to... the  organization  of  a  corporation,"  a  transfer  must 
take  place  at  or  about  the  time  the  corporation  is  organized. 

Based  on  the  foregoing,  it  is  ruled  that  the  transfer 
of  the  motor  vehicles  by  Mr.  A  to  the  Corporation,  which 
was  organized  in  1981,  will  be  subject  to  the  use  tax. 


Commisaior^er  of  Revenue 
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IRA  A.  JACKSON 

COMMISSrONER 


January  19,  198  4 


You  inquire  as  to  your  Massachusetts  income  tax  liability 
and  filing  raquirements  as  a  Massachusetts  resident  who  will 
be  posted  in  Africa  until  1985  as  a  member  of  the  United 
States  Foreign  Service. 

A  resident  of  Massachusetts  who  receives  gross  income 
in  excess  of  $2,000  must  file  a  Massachusetts  income  tax 
return.  For  Massachusetts  income  tax  purposes  "resident" 
is  defined  as  "any  natural  person  domiciled  in  the 
Commonwealth"  . 

An  individual  who  is  a  Massachusetts  domiciliary  will 
remain  so  and  will  be  subject  to  Massachusetts  income  taxation 
until  he  establishes  a  new  domicile  out-of-state  with  the 
intention  of  making  the  new  location  his  home.  Neither  a 
temporary  nor  protracted  absence  from  Massachusetts  will 
effectuate  a  change  of  domicile  for  an  individual  unless 
all  the  requisites  for  such  a  change  are  present. 

Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications  not  relevant  to  this  inquiry.  (G.L. 
c.  62,  §§  1,  2).  Generally,  for  federal  income  tax  purposes, 
the  salaries  of  employees  or  officials  of  the  United  States 
government  are  includible  in  federal  gross  income  and  taxed 
the  same  as  for  other  individuals.  However,  Section  912 
of  the  Internal  Revenue  Code  ("Code")  specifically  exempts 
from  taxation  certain  allowances  paid  to  government  employees 
overseas.  Government  civilian  personnel  receiving  "foreign 
area  allowances"  under  Chapter  9  of  Title  I  of  the  Foreign 
Service  Act  of  1980  and  certain  other  statutes  can  exclude 
such  amounts  from  gross  income.     However,    "post  differentials" 
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are  not  excludable.  "Cost-of-living  allowances"  in  accordance 
with  regulations  approved  by  the  President  received  by 
government  civilian  personnel  stationed  outside  the  continental 
United  States  are  excludable  with  certain  exceptions. 

Although  in  some  cases  a  portion  of  foreign-source  earned 
income  is  excludable  from  federal  gross  income  under  Section 
911  of  the  Code,  this  exclusion  does  not  apply  to  payments 
made  by  the  United  States  or  its  agencies  to  United  States 
citizens        who        are        federal        employees.  (I.R.C.  S 

911(b) (1) (B) (ii)  )  . 

Based  on  the  foregoing,  it  is  ruled  that  you  are  required 
to  file  a  Massachusetts  income  tax  return  reporting  salary 
and  allowances  received  by  you  as  a  member  of  the  United 
States  Foreign  Service  posted  outside  the  continental  United 
States  to  the  extent  that  such  amounts  are  includible  in 
your  gross  income  for  federal  income  tax  purposes. 


Commissilgner  of  Revenue 
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In  your  letter  of  January  9,  1984  you  request,  on  behalf 
of  certain     rulings  relative 

to  the  taxation  of  the  Massachusetts  Trust  described  herein. 

The  Trust  ("Fund") 

is  to  be  created  by  agreement  between  the  Sponsor  and 
Trust  Co.,  as  Trustee  ("Trustee").  The  Sponsor  is  a  Delaware 
corporation  with  its  principal  office  in  Chicago,  Illinois. 
It  maintains  a  branch  office  in  Boston  and  is  qualified 
to  do  business  here  as  a  foreign  corporation.  The  Trustee 
is  a  trust  company  organized  under  the  banking  laws  of  the 
State  of  New  York  and  has  its  principal  office  in  New  York 
City. 

The  trust  agreement  will  be  executed  and  delivered 
in  New  York  and,  by  its  terms,  be  governed  by  the  laws  of 
New  York.  The  Sponsor  will  deposit  the  assets  for  the  Fund 
with  the  Trustee.  The  Trustee  will  then  issue  and  sell 
all  the  Units  to  the  Underwriters  in  New  York.  The 
Underwriters  as  principals  and  not  as  agents  will  offer 
the  Units  for  sale  to  the  public.  All  the  business  of 
the  Fund  will  be  conducted  in  New  York.  The  assets  of  the 
Fund  will  be  located  in  New  York,  and  distributions  to 
individual  investors  in  the  Fund  ("Unit  Holders")  will  be 
made      from     there.        The     Fund     will     have     no     office  in 
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Massachusetts . 

The  Fund  will  consist  of  one  or  more  underlying  unit 
investment  trusts.  One  of  these  will  be  designated  as  the 
Massachusetts  Trust,  and  the  remainder,  if  any,  will  be 
trusts  to  hold  securities  from  other  states.  The  Trusts 
are  combined  under  one  Trust  Agreement  in  order  to  reduce 
initial  expenses  and  administrative  costs.  Each  trust  in 
the  Fund  will  be  administered  as  a  distinct  entity,  with 
separate  transferable  certificates  of  ownership,  expenses, 
books  and  records.  Certain  shared  expenses,  such  as  Trustee 
compensation,  will  be  allocated  by  the  Trustee  among  the 
Trusts  according  to  their  respective  costs  of  administration 
and  operation. 

The  Massachusetts  Trust  will  be  comprised  of  a  fixed 
portfolio  of  interest-bearing  obligations  issued  primarily 
by  or  on  behalf  of  the  Commonwealth  of  Massachusetts,  its 
counties,  municipalities,  authorities  and  political 
subdivisions,  or  by  certain  United  States  territories  ©re- 
possessions ("Bonds").  The  interest  from  the  Bonds  will, 
in  the  opinion  of  bond  counsel  for  the  issuing  governmental 
entities,  be  exempt  under  existing  law  from  both  federal 
and  Massachusetts  income  taxes.  Units  of  the  Massachusetts 
Trust  will  be  offered  and  sold  in  Massachusetts  separate 
from  Units  of  other  trusts  primarily  to  Massachusetts 
residents  by  underwriters,  brokers  and  dealers.  Each  Unit 
of  the  Massachusetts  Trust  will  represent  an  undivided 
interest  in  the  principal  and  net  income  of  the  Massachusetts 
Trust.  The  Trust  will  make  distributions  of  interest  received 
and  proceeds  from  the  sale  or  maturing  of  Bonds  to 
Massachusetts  Unit  Holders  at  specified  intervals.  Bond 
proceeds  will  not  be  reinvested  in  the  Trust. 

The  Units  will  be  redeemable  by  the  Trustee  at  each 
Unit  Holder's  option.  Units  offered  for  redemption  may 
also  be  purchased  by  the  Sponsor,  either  for  resale  to  the 
public  or  redemption. 

All  Bonds  in  the  Fund  will  be  covered  under  one  or 
more  insurance  policies  obtained  either  by  the  Fund  or  issuers 

of    the    Bonds.      These    policies    will  collectively  guarantee 

the    timely    payment    of    interest    and  principal    on    all  the 

Bonds.      The    insurer,    as    regards    any  payment    it    may  make, 

will    succeed    to    the    rights    of    the  Trustee    with  respect 
thereto . 
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Neither  the  Sponsor  nor  the  Trustee  will  have  authority 
to  alter  the  Massachusetts  Trust  portfolio  of  Bonds,  except 
that  (a)  in  the  event  of  a  failure  of  delivery  of  any  Bonds 
that  have  been  purchased  for  the  Trust  under  a  contract, 
the  Sponsor  may  direct  the  Trustee  to  acquire  other  similar 
bonds  having  the  same  exemption  from  state  taxation  as  the 
Bonds  they  replace;  (b)  the  Sponsor  may  instruct  the  Trustee 
under  certain  circumstances  to  exchange  a  Bond  in  a  municipal 
refinancing  plan;  (c)  the  Sponsor  will  be  able  to  order 
the  sale  of  a  Bond  in  the  face  of  certain  events  adversely 
affecting  the  value  of  the  Bond;  and  (d)  the  Trustee  will 
have  the  power  to  sell  Bonds  for  the  purpose  of  redeeming 
Units  tendered  by  any  Unit  Holder  or  for  the  payment  of 
expenses  for  which  funds  may  not  be  available. 

The  Sponsor  and  Trustee  will  have  the  power  to  amend 
the  Trust  Agreement  only  to  cure  any  ambiguity  or  to  correct 
or  supplement  any  defective  or  inconsistent  provision  of 
the  Trust  Agreement  and  make  such  other  provision  as  shall 
not  adversely  affect  the  interests  of  Unit  Holders,  provided-=- 
that  the  number  of  Units  may  not  be  increased  or  s,ecurities 
substituted  or  added  except  under  the  circumstances  listed 
above . 

The  Massachusetts  Trust  may  be  liquidated  at  any  time 
by  consent  of  100  per  cent  of  the  Unit  Holders  or  by  the 
Trustee  if  either  the  value  of  the  Fund  drops  below  a  certain 
level  or  the  unsold  Units  tendered  for  redemption  by  the 
Underwriters  reaches  a  certain  number. 

In  the  opinion  of  Chicago  counsel  to  the  sponsor,  the 
Massachusetts  Trust  will  not  be  an  association  taxable  as 
a  corporation  for  federal  income  tax  purposes  but  will  be 
governed  under  Subchapter  J  (relating  to  Trusts)  of  Chapter 
1  of  the  Internal  Revenue  Code  of  1954,  as  amended. 

The  Internal  Revenue  Service  has  ruled  on  several 
occasions  that  amounts  paid  by  an  insurer  that  represent 
maturing  interest  on  defaulted  municipal  obligations  are 
excludable  from  federal  gross  income  if,  and  to  the  same 
extent  as,  such  interest  would  have  been  so  excludable  if 
paid  by  the  issuer  of  the  defaulted  obligations.  (Rev. 
Rul.   72-134;  Rev.   Rul.   72-575;  Rev.   RuL.  76-78.) 

Based  on  the  foregoing,   it  is  ruled: 

1.      For    Massachusetts    income    tax    purposes,    the  Trust 
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will  be  treated  as  a  corporate  trust  as  defined  in  General 
Laws  Chapter  62,  Section  1,  and  taxed  under  General  Laws 
Chapter  62,  Section  8,  and  not  as  a  grantor  trust  under 
General  Laws  Chapter  62,  Section  10(e). 

2.  Neither  (a)  the  Massachusetts  Trust's  purchase 
of  Massachusetts  municipal  bonds  outside  of  Massachusetts, 
nor  (b)  the  Massachusetts  Trust's  sales  of  Units  outside 
Massachusetts  to  Underwriters  and  subsequent  resales  by 
the  Underwriters  to  other  brokers  or  dealers  located  within 
and  without  Massachusetts  and  the  sales  by  the  Underwriters 
or  other  brokers  or  dealers  to  Massachusetts  residents, 
nor  (c)  the  Massachusetts  Trust's  holding  and  collection 
of  interest  from  such  bonds,  nor  (d)  the  payment  by  the 
Trustee  in  New  York  of  distributions  to  Unit  Holders  in 
Massachusetts,  taken  separately  or  in  the  aggregate, 
constitute  engaging  in  any  business,  activity  or  transaction 
within  Massachusetts  by  the  Massachusetts  Trust  within  the 
meaning  of  General  Laws  Chapter  62,  Section  8(a);  and, 
therefore,  the  Massachusetts  Trust  will  not  be  subject  to' 
liability  for  any  Massachusetts  income  tax. 

3.  Unit  Holders  who  are  subject  to  Massachusetts  income 
taxation  under  General  Laws  Chapter  62  will  not  be  required 
to  include  their  shares  of  the  earnings  of  or  distributions 
from  the  Massachusetts  Trust  in  their  Massachusetts  gross 
income  to  the  extent  that  such  earnings  or  distributions 
represent  tax-exempt  interest  for  federal  income  tax  purposes 
received  by  the  Massachusetts  Trust  on  obligations  issued 
by  the  Commonwealth  of  Massachusetts,  it  counties, 
municipalities,  authorities,  political  subdivisions  or 
instrumentalities,  or  by  United  States  territories  or 
possessions.  Any  undistributed  earnings  of  the  Massachusetts 
Trust  will  not  be  attributed  to  the  Unit  Holders  for 
Massachusetts  income  tax  purposes. 

4.  Unit  Holders  who  are  subject  to  Massachusetts  income 
taxation  under  General  Laws  Chapter  62  will  not  be  required 
to  include  their  shares  of  the  earnings  of  or  distributions 
from  the  Massachusetts  Trust  in  their  Massachusetts  gross 
income  to  the  extent  that  such  earnings  or  distributions 
are  derived  from  proceeds  of  insurance  obtained  by  the  Trustee 
of  the  Fund  or  by  the  issuer  of  an  obligation  held  by  the 
Fund  that  represent  maturing  interest  on  defaulted  obligations 
held  by  the  Trustee,  if  and  to  the  same  extent  that  such 
earnings  or  distributions  would  have  been  excludable  from 
their  gross  income  if  derived  from  interest  paid  by  the 
issuer  of  the  defaulted  obligation. 
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5.  The  Massachusetts  Trust's  capital  gains  and  capital 
losses  will  be  included  in  the  Massachusetts  gross  income 
of  Unit  Holders  who  are  subject  to  Massachusetts  income 
taxation  under  General  Laws  Chapter  62,  except  where  capital 
gain  is  specifically  exempted  from  income  taxation  under 
the  Massachusetts  statute  authorizing  issuance  of  said 
obligations . 

6.  Gains  or  losses  realized  upon  sale  or  redemption 
of  Units  by  Unit  Holders  subject  to  Massachusetts  income 
taxation  under  General  Laws  Chapter  62  will  be  includible 
in  their  Massachusetts  gross  incomes. 

Nothing  in  this  ruling  is  to  be  construed  as  exempting 
the  Sponsor,  the  Underwriters  or  broker-dealers  who  may 
be  doing  business  in  the  Commonwealth  from  Massachusetts 
taxes . 


Vary  truly/iyours , 


oner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax   to   charges    made    for   the    lease   of   a   tractor  from 

(  "Company"  )  .  You  state  that  one  of-, 
your  customers  leases  a  tractor  from  the  Company  on  an  annual 
basis.  The  charges  are  based  on  the  number  of  miles  the 
tractor  is  used  and  are  billed  monthly.  The  leasing  contract 
provides  for  a  guarantee  of  40  ,  000  miles  of  use  per  year. 
In  1983  the  customer  only  used  the  tractor  for  20,  000  miles. 
The  Company  sent  a  bill  to  the  customer  for  the  20,  000  miles 
not  used.  You  wish  to  know  whether  the  charge  for  the  mileage 
not  used  is  subject  to  the  sales  tax. 

Chapter  64H,  Section  1(12)  (a)  of  the  General  Laws  defines 
a  sale  as  a  transfer  of  title  or  possession,  including  a 
lease  or  rental.  The  sales  price  subject  to  sales  tax  is 
the  total  amount  paid  as  consideration.  (G.L.  c.  64H,  § 
1(14)  )  . 


Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
entire  charge  for  the  lease  of  the  tractor  is  subject  to 
the  sales  tax. 


Very^rulj^  yours, 


lAJ: JES :mf 


Cominiisioner  of  Revenue 
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COMMISSIONER 


^00  ^amiiUt/^  ^ir€€^.  SSoil(m  0220 Ji' 


March  21,  1984 


You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  and  use  taxes  to  the  purchase  of  supplies 
used    by  ("Company")    in    its  operations 

The  Company  is  engaged  in  the  laundering  and  rental  of 
clothing,  linens,  mops,  and  mats.  The  Company  purchases 
soaps  and  soap  additives,  dye,  starch,  salt,  bleach,  fabric 
softener,  marking  nets,  press  covers  and  pads,  dry  cleaning 
solvents  and  detergents,  sterilization  supplies,  stain 
removers,  spotting  agents,  anti-static  additive,  sewing  and 
mending  supplies,  and  finishing  and  wrapping  supplies. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  per  cent  sales  tax  on  retail  sales  of 
tangible  personal  property  in  Massachusetts.  Chapter  641, 
Section  2  imposes  a  complementary  use  tax  on  the  storage, 
use,  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  for  storage,  use,  or  other  consumption 
in  Massachusetts.  For  sales  and  use  tax  purposes,  the 
definition  of  "sale"  includes  the  rental  of  tangible  personal 
property.      (G.L.     c.   64H,   §  l(12)(a)). 

Sales  Tax  Information  Letter  No.  2  (Q.  2)  states  that 
the  furnishing,  cleaning,  and  replacement  of  such  items  as 
"coats,  trousers,  caps,  aprons,  dresses,  towels,  diapers, 
etc."  by  a  linen  supply  house  are  not  subject  to  the  sales 
tax  because 
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"[t]he  essential  character  of  this  type  of  rental 
is  the  furnishing  of  the  periodic  service  of 
laundering  or  cleaning  such  articles ....  This  rule 
only  applies  to  those  agreements  where  the  value 
of  the  article  of  personal  property  furnished  has 
no  substantial  relationship  to  the  charge  for  the 
service  rendered  so  that  the  charge  is  for  laundering 
or  cleaning  and  the  value  of  the  article  furnished 
is  inconsequential." 

The  Sales  and  Use  Tax  Regulation  on  Service  Enterprises 
states  that  "[a]  linen  service  is  a  consumer  of  linen  supplies 
and  of  other  tangible  personal  property."  (830  CMR 
64H.03(5) (d) ) . 

Based  on  the  foregoing,  it  is  ruled  that  the  Company 
is  the  consumer  of  the  supplies  used  in  its  laundry  and  rental 
operations  as  described  above.  Therefore,  the  sales  or  use 
tax  applies  with  respect  to  the  Company's  purchase  or  us^ 
of  such  supplies  in  Massachusetts. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JES:mf 
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("Company")  sells  health 
care  products  to  persons  who  are  eligible  for  Medicare  and 
Medicaid  benefits.  When  such  a  person  places  an  order  for 
one  of  the  Company's  products,  the  Company  sends  an  invoice 
to  a  Medicare  or  Medicaid  insurance  carrier,  which  pays 
the  portion  of  the  bill  covered  by  Medicare  or  Medicaid, 
and  is  then  reimbursed  in  federal  or  federal  and  state  funds 
for  that  amount.  The  person  placing  the  order  or  his  private 
medical  insurer  pays  the  balance.  You  inquire  whether  such 
sales  by  the  Company  are  exempt  in  whole  or  in  part  from 
the  sales  tax  by  virtue  of  Medicare  or  Medicaid  coverage. 

Sales  to  the  United  States,  the  Commonwealth  of 
Massachusetts  or  any  political  subdivision  thereof,  or  their 
respective  agencies  are  exempt  from  the  sales  tax  (G.L. 
c.  64H,  §  6(d)).  Also  exempt  are  sales  which  the  Commonwealth 
is  prohibited  from  taxing  under  the  Constitution  or  laws 
of  the  United  States  (G.L.  c.  64H,  §  6(a)).  "Sale"  generally 
means  any  transfer  of  title  or  possession  of  tangible  personal 
property  for  a  consideration  (G.L.  c.   64H,  §  1(12) (a)). 

Under  the  United  States  Constitution,  immunity  from 
state  taxation  is  appropriate  only  when  a  levy  falls  on 
the  United  States  itself,  or  on  an  agency  or  instrumentality 
so  closely  connected  to  the  federal  government  that  the 
two  cannot  realistically  be  viewed  as  separate  entities, 
as  far  as  the  activity  being  taxed  is  concerned.  United 
States  V.  New  Mexico,   455  U.S.   720  (1982). 
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The  federal  rules  for  administering  the  Medicare  program 
contemplate  the  payment  of  state  sales  taxes  on  sales  covered 
by  the  program  (see  Section  2122.2  of  Part  1  of  the  Providers 
Reimbursement  Manual,  and  Section  5213  of  the  Medicare 
Carriers  Manual,  both  issued  by  the  Medicare  Bureau,  Health 
Care  Financing  Administration). 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  health 
care  products  that  are  eligible  for  Medicare  or  Medicaid 
reimbursement  are  not  sales  to  the  United  States,  the 
Commonwealth,  or  an  agency  thereof,  nor  are  they  exempt 
under  the  Constitution  or  laws  of  the  United  States. 
Therefore,  such  sales  are  subject  to  the  sales  tax  if  not 
otherwise  exempt;  the  tax  is  computed  on  the  entire  sales 
price,  including  the  portion  reimbursable  under  the  Medicare 
or  Medicaid  program. 


Very  truly  yours. 


Commiasioner  of  Revenue 


lAJ: JXD:mf 
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You  request  a  ruling  concerning  the  Massachusetts  income 
tax   consequences    of    the   proposed    liquidation   of  the 

("Trust").  The  Trust  was  organized  on  July.. 
1,  1979,  as  a  Massachusetts  corporate  trust  with  transferable 
shares  for  the  purpose  of  buying,  selling,  or  otherwise 
dealing  in  real  estate.  None  of  the  shareholders,  all 
individuals,  are  Massachusetts  residents.  Under  the  proposed 
plan  of  liquidation,  the  only  asset  ov/ned  by  the  Trust, 
a  building,  v/ill  be  distributed  to  the  shareholders  in 
exctiange  for  the  cancellation  of  the  shares  of  the  Trust. 
The  Trust  has  no  earnings  and  profits.  The  value  of  the 
property  to  be  distributed  will  exceed  each  shareholder's 
basis  in  his  stock.  The  proposed  liquidation  will  occur 
within  one  calendar  month  and  will  be  governed  by  Section 
333  of  the  Internal  Revenue  Code  ("Code"). 

A  Massachusetts  corporate  trust  is  subject  to  taxation 
under  Chapter  62  of  the  Massachusetts  General  Laws  and, 
with  certain  exceptions  not  here  relevant,  the  adjusted 
gross  income  of  a  corporate  trust  is  determined  as  though 
it  were  a  resident  natural  person.  (G.L.  c.  62,  §  8(a)). 
Massachusetts  gross  income  is  federal  gross  income  with 
certain  modifications.  (G.L.  c.  62,  §§  1,  2).  Under  Section 
8(c)  of  Chapter  62,  dividends  received  from  a  corporate 
trust,  which  is  subject  to  taxation,  are  not  taxable,  except 
to  the  extent  that  they  were  derived  from  tax-free  earnings 
and  profits. 

Chapter  62,  Section  1(e)  defines  "dividend"  as  "any 
item  of  federal  gross  income  which  is  a  dividend  under  Section 
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316  of  the  Code  or  which  is  treated  as  a  dividend  under 
any  other  provision  of  the  Code." 

For  federal  income  tax  purposes,  the  Trust  is  an 
association  taxable  as  a  corporation.  Under  Section  336 
of  the  Code,  generally  a  corporation  recognizes  no  gain 
or  loss  for  federal  tax  purposes  on  the  distribution  of 
its  property  in  complete  liquidation. 

Section  333  of  the  Code  limits  the  amount  of  gain 
recognized  by  a  qualifying  electing  non-corporate  shareholder 
upon  the  complete  liquidation  within  one  calendar  month 
of  a  domestic  corporation.  The  shareholder  is  required 
to  recognize  gain  in  an  amount  equal  to  the  greater  of  (1) 
his  ratable  share  of  the  corporation's  earnings  and  profits 
accumulated  after  February  28,  1913,  or  (2)  amounts  received 
by  the  shareholder  consisting  of  money  and  the  fair  market 
value  of  stock  or  securities  acquired  by  the  corporation 
after  1953.  In  no  event  may  recognized  gain  exceed  realized 
gam.  Dividend  income  to  non-corporate  shareholders  is- 
that  portion  of  recognized  gain  not  in  excess  of  the 
shareholder's  ratable  share  of  earnings  and  profits 
accumulated  after  February  28,  1913.  The  remainder  of  the 
gain  is  either  short-term  or  long-term  capital  gain,  depending 
on  the  length  of  time  the  shares  have  oeen  held.  (I.R.C. 
§  3  3  3  (e)  )  . 

Section  334(c)  of  the  Code  provides  that  property 
received  in  liquidation  by  a  qualifying  electing  shareholder 
under  Section  333  wherein  there  is  limited  recognized  gain 
shall  have  a  basis  equal  to  the  basis  of  the  shares  redeemed 
decreased  by  the  amount  of  any  money  received  and  increased 
by  gain  recognized  by  the  shareholder. 

Based  on  the  foregoing  it  is  ruled  that: 

1.  For  Massachusetts  income  tax  purposes,  the 
distribution  of  the  assets  of  the  Trust  will  not  result 
in  the  recognition  of  gain  or  loss  to  the  Trust. 

2.  The  shareholders  will  recognize  capital  gain  and 
dividend  income  for  Massachusetts  tax  purposes  to  the  extent 
that  capital  gain  and  dividend  income  is  recognized  for 
federal  purposes.  The  dividend  income  will  not  be  included 
in  the  shareholder's  Massachusetts  gross  income  except  to 
the  extent  that  the  dividends  were  derived  from  tax-free 
earnings  and  profits  as  defined  in  Section  8(c)  of  Chapter 
62  . 
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3.  For  Massachusetts  income  tax  purposes  the 
shareholder^l^s  basis  in  the  property  distributed  to  him  will 
be  the  sam'i~-as  his  federal  adjusted  basis  in  such  property. 

You  also  inquire  whether  the  Massachusetts  deeds  excise 
applies  to  the  deed  by  which  the  Trustees  of  the  Trust 
distribute  real  estate  to  the  shareholders  in  complete 
liquidation . 

General  Laws  Chapter  64D,  Section  1  requires  that  a 
deeds  excise  tax  be  paid  whereby  any  real  estate  is 
transferred  to  a  purchaser.  The  excise  is  imposed  only 
if  the  consideration  for  the  property  conveyed,  exclusive 
of  the  value  of  any  lien  or  encumbrance  remaining  thereon 
at  the  time  of  sale,  is  greater  than  one  hundred  dollars. 
(G.L.   c.   64D,   §  1 ) . 


Based  on  the  foregoing,  it  is  ruled  that  the  deed  by 
which  the  Trustees  of  the  Trust  distribute  real  estate  to 
the  shareholders  in  a  complete  liquidation  of  the  Trust 
is  not  subject  to  the  deeds  excise. 


Very  trul,y  yours, 


r 


Commissioner  of  Revenue 


lAJ: ADH:mf 
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RA  A  JACKSON 

COMMISSIONER 


March  8,   198  4 


You     inquire     v/hether     sales  of 
("Circular")    will    be    subject    to    the    sales    tax.      You  also 
inquire    whether     the    publisher    of    the    Circular    must  pay 
the   sales   tax  on   its  purchases  of  paper  and  other  materials 
that  will  become  part  of  the  Circular. 

The  Circular  will  be  published  at  weekly  or  monthly 
intervals.  The  publisher  will  sell  it  to  banks,  which 
will  distribute  it  free  of  charge  to  their  customers.  The 
Circular  will  comprise  articles  that  give  advice  about 
personal  money  management  and  encourage  the  customers  of 
banks  to  more  fully  use  banking  services. 

General  Laws  Chapter  64H,  Section  6(m)  exempts  sales 
of  newspapers  and  magazines  from  the  sales  tax.  For  purposes 
of  this  exemption,  "newspaper"  is  defined  in  Subsection 
(1)  of  Sales  and  Use  Tax  Regulation  830  CMR  64H.07  as  "a 
paper  distributed  at  stated,  periodic  intervals,  and 
containing  news  and  other  matters  of  interest  to  a 
significant  segment  of  the  public"  (see  Greenfield  Town 
Crier,  Inc.  v.  Commissioner  of  Revenue,  385  Mass.  692 
(1982)). 

Sales  of  materials  that  become  an  ingredient  or 
component  part  of  tangible  personal  property  to  be  sold 
are  exempt  from  tax   (G.L.   c.   64H,   §  6(r)). 
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The  Circular  does  not  contain  news  and  other  matters 
of  interest  to  a  significant  segment  of  the  public. 
Accordingly,  it  is  ruled  that  the  publisher's  sales  of 
the  Circular  to  banks  will  be  subject  to  the  sales  tax. 

The  publisher's  purchases  of  paper  and  other  materials 
that  will  become  ingredient  or  component  parts  of  zhe 
Circular  will  be  exempt  from  tax  under  Section  6(r)  of 
Chapter  64H. 


Very  truly  yours. 


ioner  of  Revenue 


lAJ: JXD:mf 
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You    request    a    ruling   regarding   the    application   of  the 
sales    tax    to    certain    operations  of 
V "Company" ) . 

The  Company's  operations  include  concrete  sawing,  core 
boring,  and  trenching  for  its  customers.  If  trenching 
machines  or  bucket  loaders  are  being  used,  the  Company's 
employee  operates  the  machine,  and  the  customer  is  charged 
by  the  hour.  Concrete  sawing  and  core  boring  involve  the 
cutting  of  concrete,  and  are  usually  charged  on  a  per  foot 
basis.  Sometimes  the  customers  are  charged  a  fixed  contract 
price  for  concrete  sawing  and  core  boring,  regardless  of 
the  time  required  or  the  footage. 

Rentals  of  tangible  personal  property  are  included 
in  the  definition  of  "sales"  and  are  subject  to  the  sales 
tax.  (G.L.  c.  64H,  §  1(12) (a)).  But  personal  service 
transactions  v;hich  involve  no  transfer  of  tangible  personal 
property  or  which  involve  transfers  as  inconsequential 
elements  for  which  no  separate  charge  is  made  are  not  defined 
as  sales  and  are  not  subject  to  the  sales  tax.  (G.L.  c. 
64H,  §  1(13) ) . 

All  transactions  for  the  use  of  equipment  and  an  operator 
in  which  the  charge  is  determined  on  a  time  basis  are  presumed 
to  constitute  leases  or  rentals.  In  the  absence  of  a  written 
contract  entered  into  prior  to  the  use  of  the  equipment 
clearly  showing  that  payments  under  the  contract  are  for 
the  performance  of  a  specific  job  and  not  for  the  lease 
or  rental  of  equipment,  the  taxpayer  must  prove  that  no 
rental    or     lease    of    equipment    has    occurred.       If    a  rental 
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or  lease  of  equipment  has  occurred  and  the  charge  for  the 
operator  is  separately  stated  in  the  billing  at  the  time 
of  the  rental/  the  charge  for  the  operator  is  not  subject 
to  the  sales  tax,   if  the  charge  is  set  in  good  faith. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  hourly  charges  for  trenching  machines  and  bucket 
loaders  operated  by  the  Company's  employee  are  subject  to 
the  sales  tax,  unless  the  Company  can  establish  that  no 
rental  of  tangible  personal  property  has  occurred.  If  a 
separate  charge  for  the  operator  of  the  equipment  is  made 
in  good  faith,  that  charge  is  not  subject  to  the  sales  tax. 

2.  The  charges  on  a  per  foot  basis  for  concrete  sawing 
and  core  boring  are  not  subject  to  the  sales  tax. 

3.  The  fixed  contract  charges  for  concrete  sawing 
and  core  boring  are  not  subject  to  the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JESrmf 
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( "Company" )  is  in  the  business  of  preparing 
tax  returns  by  computer.  You  inquire  whether  sales  of 
computer-processed  tax  returns  to  tax  professionals  by  the 
Company  are  subject  to  the  sales  tax.  The  tax  professionals 
complete  questionnaires;  the  data  from  the  questionnaires 
are  entered  into  the  Company's  central  computer.  The  computer 
completes  the  tax  returns  which  are  then  returned  to  the 
tax  professionals. 

You  also  inquire  whether  sales  of  computer  time  sharing 
are  subject  to  the  sales  tax. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  5%  sales  tax  on  retail  sales  of  tangible 
personal  property  in  Massachusetts.  A  sale  is  defined  as 
any  transfer  of  title  or  possession  of  tangible  personal 
property  for  consideration.  (G.L.  c.  64H,  §  1(12) (a)). 
A  sale  is  further  defined  as 

"[t]he  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information, 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons, 
and   excluding   the   services   of   advertising  or  other 
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agents,  or  other  persons  acting  in  a  representative 
capacity,  and  information  services  used  by 
newspaj)ers,  radio  broadcasters  and  telev^ision 
broadcasters  in  the  collection  and  disseminaVion 
of  news."     (G.L.     c.   64H,  S  l(12)(f)). 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on 
Automatic  Data  Processing  provides  that  if  a  service  bureau 
enters  into  a  contract  to  process  a  customer's  data  by  use 
of  automatic  data  processing  equipment,  the  taxability  of 
the  transaction  depends  on  the  form  of  the  output.  If  the 
customer  receives  the  output  in  human-readable  form,  "the 
transaction  is  regarded  as  one  the  real  object  of  which 
is  the  service  of  furnishing  personal  or  individual 
information,"  and  the  transaction  is  not  subject  to  the 
sales  tax.  If  the  customer  receives  the  output  in 
machine-readable  form,  "the  transaction  is  regarded  as  one 
the  real  object  of  which  is  the  transfer  of  tangible  personal 
property"  and  is  subject  to  the  sales  tax.  (830  CMR 
64H. 06(11)  )  . 

The  tax  returns  are  received  by  the  tax  professionals 
completely  filled  out  and  are  ready  to  be  signed  and  filed. 
Thus,  the  output  is  received  in  human-readable  form. 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on 
Automatic  Data  Processing  further  provides  that 

"[a]  transaction  whereby  a  person  secures  access, 
by  means  of  telephone  or  other  lines,  to  equipment 
not  on  his  premises,  is  not  subject  to  tax  if 
the  person  or  his  employees  do  not  operate  the 
equipment  or  direct  and  control  its  operation 
v/hile  on  the  premises  where  the  equipment  is 
located."     (830  CMR  64H.06(5)). 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  The  Company's  charges  for  the  completion  of  tax 
returns  are  not  subject  to  the  sales  tax. 

2.  The  Company's  charges  for  computer  time  sharing 
are  not  subject  to  the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 
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{ "Company" )  man- 
ufactures for  lease  or  rental  computer  terminals  and  other 
equipment    used    in  a    data  retrieval 

system  which  functions  as  follows.  The  Company  installs 
the  equipment  on  the  premises  of  a  stock  brokerage  house. 
The  equipment  is  connected  by  telephone  lines  to  a  host 
computer  in  New  Jersey,  in  which  the  Company  maintains  current 
information  on  securities  and  commodities  markets.  Employees 
and  customers  at  the  stock  brokerage  use  the  terminals  to 
call  up  information  from  the  host  computer,  which  is  displayed 
on  a  screen  at  the  terminals. 

You  inquire  whether  the  Company's  charges  to  a  brokerage 
in  connection  with  its  use  of  the  data  retrieval  system 
are  subject  to  the  sales  or  use  tax. 

You  state  that  on  its  bills,  the  Company  sets  out 
separate  charges  for  (1)  the  terminals  and  other  computer 
equipment;  and  (2)  retrieving  the  information  from  the  host 
computer.  It  is  assumed  for  purposes  of  this  ruling  that 
these  separate  charges  are  set  in  good  faith  and  not  to 
understate  the  amount  that  is  subject  to  tax. 

The  Massachusetts  sales  and  use  taxes  are  excises  imposed 
with  respect  to  sales  at  retail  of  tangible  personal  property 
(G.L.   c.    6  4H,   §  2;   G.L.   c.    641,   §  2). 
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"Sale"    is    defined    for    sales    and    use    tax    purposes  as 
including: 

w(a)  Any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,  lease,  rental,  conditional  or 
otherwise,  of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  by  any  means 
whatsoever . 

(andl 


(f)  The  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons." 

Subsection  (5)  of  the  Department  of  Revenue's  sales 
and  use  tax  regulation  on  automatic  data  processing  (830 
cm  64H.06)  provides: 

"A  transaction  whereby  a  person  secures  access, 
by  means  of  telephone  or  other  lines,  to  equipment 
not  on  his  premises,  is  not  subject  to  tax  if 
the  person  or  his  employees  do  not  operate  the 
equipment  or  direct  and  control  its  operation 
while  on  the  premises  where  the  equipment  is 
located.  However,  the  sale  or  lease  of  a  computer 
terminal  generally  is  subject  to  tax,  even  if 
the  terminal  is  to  be  used  by  a  customer  on  his 
premises  in  connection  with  remote  processing 
activities  not  themselves  taxable." 

Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
charges  for  terminals  and  other  computer  equipment  are  rental 
or  leasing  charges  subject  to  the  sales  or  use  tax.  The 
Company's  separate  charges  for  the  retrieval  of  information 
from  the  host  computer  are  not;  subject  to  the  sales  or  use 
tax  if  they  are  set  in  good  faith. 

Very  truly,  yours. 
Commissioner  of  Revenue 
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You    request    a    ruling    as    to    the    Massachusetts  income 
tax  consequences  of  the  liquidation  of  the 
( "Trust" ) . 

The  Trust  was  organized  on  November  1,  1957  as  a 
Massachusetts  corporate  trust  pursuant  to  Massachusetts 
General  Laws  Chapter  182.  Under  the  proposed  plan  of 
liquidation,  the  assets  owned  by  the  Trust  will  be  distributed 
to  its  shareholders  in  accordance  with  Internal  Revenue 
Code  Section  333. 

A  corporate  trust  is  defined  as  any  partnership, 
association,  or  trust,  the  beneficial  interest  of  which 
is  represented  by  transferable  shares.  (G.L.  c.  62,  §  l(j)). 
The  taxation  of  corporate  trusts  is  governed  by  Section 
8  of  Massachusetts  General  Laws  Chapter  62.  Dividends 
received  from  a  corporate  trust  which  is  subject  to  taxation 
are  not  taxable,  except  to  the  extent  they  are  derived  from 
tax-free  earnings  and  profits.  (G.L.  c.  62,  §  8(c)).  A 
"dividend"  is  defined  as  any  item  of  federal  gross  income- 
which  is  a  dividend  under  Internal  Revenue  Code  Section 
316  or  which  is  treated  as  a  dividend  under  any  other 
provision  of  the  Code.     (G.L.  c.   62,  §  1(e)). 

Under  the  Internal  Revenue  Code,  the  Trust  is  an 
association  taxable  as  a  corporation.  (I.R.C.  §  7701(a)(3)). 
For  federal  corporate  tax  purposes,  no  gain  or  loss  will 
be  recognized  to  a  corporation  on  the  distribution  of  its 
property  in  complete  liquidation.     (I.R.C.   §  336(a)). 
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Code  Section  333  limits  the  amount  of  gain  realized 
by  a  qualified  electing  noncorporate  shareholder  upon  the 
complete  -  liquidation  of  a  domestic  corporation )  Swi-thin  one 
calendar  month.  The  amount  of  gain  which  the  electing 
shareholder  recognizes  is  the  greater  of  (1)  his  ratable 
share  of  the  corporation's  earnings  and  profits  accumulated 
after  February  28,  1913  or  (2)  the  amount  of  money  and  the 
fair  market  value  of  securities  acquired  by  the  corporation 
after  December  31,  1953  which  were  distributed  to  the 
shareholder.  The  gain  will  be  treated  as  a  dividend  to 
the  shareholder  to  the  extent  that  it  does  not  exceed  his 
ratable  share  of  the  corporation's  earnings  and  pr.ofits. 
To  the  extent  that  the  sum  of  money  and  the  fair  market 
value  of  the  stock  or  securities  received  by  the  shareholder 
exceeds  his  ratable  share  of  the  liquidating  corporation's 
accumulated  earnings  and  profits,  it  will  be  taxed  as  capital 
gain.     (I.R.C.     §  333  (e)  )  . 

Property  received  in  liquidation  under  Code  Section 
333  in  cancellation  or  redemption  of  the  stock  of  a  qualified 
electing  shareholder  will  have  a  basis  equal  to  the  basis 
of  the  stock  cancelled  or  redeemed  in  the  liquidation,  less 
any  money  received  by  the  shareholder  and  plus  any  gain 
recognized  by  him.     (I.R.C.  §  334(c)). 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983  with  certain  modifications.  (G.L.  c.  62, 
§  2(a)).  Dividends  received  from  a  corporate  trust  subject 
to  taxation  under  Chapter  62,  to  the  extent  that  such 
dividends  are  exempt  from  taxation  under  Chapter  62,  Section 
8,  are  excluded  from  Massachusetts  gross  income.  (G.L. 
c.     62,   §  2(a)(2)(D)). 

Based  on  the  foregoing,   it  is  ruled: 

1.  The  distribution  of  the  assets  of  the  Boston 
Reinvestment  Trust  to  its  shareholders  in  complete  liquidation 
of  the  Trust  will  not  result  in  the  recognition  of  gain 
or  loss  to  the  Trust  for  Massachusetts  income  tax  purposes. 

2.  The  shareholders  will  recognize  capital  gain  and 
dividend  income  for  Massachusetts  income  tax  purposes  to 
the  extent  that  capital  gain  and  dividend  income  is  recognized 
for  federal  purposes.  The  dividend  income  will  not  be 
included    in    the    shareholders'     Massachusetts    gross  income. 
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except  to  the  extent  that  the  dividends  were  derived  from 
tax-free  earnings  and  profits  as  defined  in  Chapter  62, 
Section  a.(cK 

3.  For  Massachusetts  personal  income  tax  purposes, 
a  shareholder's  basis  in  the  property  distributed  to  him 
will  be  the  same  as  his  federal  adjusted  basis  in  such 
property.  You  are  advised  that  issues  related  to  the 
questions  you  raise  are  now  before  the  Supreme  Judicial 
Court,  and  that  rulings  may  be  retroactively  modified  or 
revoked  where  there  is  a  change  in  the  applicable  law  ( see 
State  Tax  Administration  Regulation  830  CMR  62C. 03 ( 8 ) (b) ) . 


Very  truly  yours, 


oner  of  Revenue 
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("Manufacturer")    is  a  Massachusetts 
computer    manufacturer.  Corporation  ("Distributor") 

is  a  California  corporation  that  purchases  computer  equipment 
from  the  Manufacturer.  You  inquire  about  the  Massachusetts 
sales  tax  responsibilities  of  the  Manufacturer  and  the 
Distributor  in  the  circumstances  herein  described. 

The  Distributor  resells  the  equipment  it  purchases 
from  the  Manufacturer  to  wholesalers  and  retailers  who  are 
registered  Massachusetts  vendors.  The  Manufacturer  ships 
the  equipment  directly  to  the  wholesalers  and  retailers 
in  Massachusetts.  They  modify  the  equipment  or  add  software 
to  it,  then  resell  it,  collecting  the  sales  tax  on  their 
retail  sales  to  Massachusetts  customers. 

It  is  assumed  for  purposes  of  this  ruling  that  the 
Distributor  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  General  Laws  Chapter  64H,  Section 
1(5)  . 

The  sales  tax  is  imposed  upon  retail  sales  of  tangible 
personal  property  in  Massachusetts  by  any  vendor  (G.L.  c. 
64H,  S  2).  "Retail  sale"  is  defined  as  a  sale  of  tangible 
personal  property  for  any  purpose  other  than  resale  in  the 
regular  course  of  business  (G.L.  c.  64H,  §  1(13)).  All 
gross  receipts  of  a  vendor  from  Massachusetts  sales  of 
tangible  personal  property  are  presumed  to  be  from  retail 
sales  subject  to  tax  unless  the  vendor  takes  a  resale 
certificate  in  good  faith  from  a  purchaser  who  is  a  registered 
Massachusetts  vendor  (G.L.   c.   64H,   §  8). 
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Based  on  the  foregoing,  it  is  ruled  that  the 
Manufacturer's  sales  of  the  equipment  to  the  Distributor 
will  be-- presumed  to  be  subject  to  tax  unless  the  Distributor 
registers  as  a  Massachusetts  vendor  and  gives  a  Massachusetts 
resale  certificate  with  respect  to  each  sale.  The 
Manufacturer  may  overcome  this  presumption  by  accepting 
in  good  faith  from  the  Distributor  a  notarized  statement 
on  the  Distributor's  letterhead  that  it  is  not  engaged  in 
business  in  Massachusetts  within  the  meaning  of  General 
Laws  Chapter  64H,  Section  1(5),  and  that  it  is  purchasing 
the  equipment  solely  for  resale  to  a  registered  Massachusetts 
vendor  who  will  resell  it  in  the  regular  course  of  business. 
The  statement  must  include  the  name  and  vendor  registration 
number  of  the  Massachusetts  vendor  to  whom  the  Distributor 
will  resell  the  equipment. 

If  the  Manufacturer  sells  equipment  to  the  Distributor 
for  sale  by  the  Distributor  at  retail  to  a  Massachusetts 
purchaser,  and  the  Manufacturer  ships  the  equipment  directly 
to  the  purchaser,  the  Manufacturer  must  pay  the  sales  or- 
use  tax,  based  on  the  Distributor's  selling  price,  on  its 
sale  of  the  equipment  (see  Letter  Ruling  82-97). 

Very  truly  yours. 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax    to    the    meals    served  at 
( "Fraternity" ) . 

The  Fraternity  votes  each  term  on  a  food  services  budget. 
Each  member  pays  an  equal  share  of  the  budget  and  is  entitled 
to  eighteen  meals  a  week.  No  reduction  in  charge  is  made 
for  meals  that  are  not  eaten  at  the  Fraternity. 

A  steward  is  elected  annually  and  is  responsible  for 
buying  food  and  planning  meals.  For  these  duties  the  steward 
receives  no  financial  compensation. 

Chapter  64H,  Section  6(h)  of  the  General  Laws  exempts 
from  the  sales  tax  sales  of  food  products  for  human 
consumption  ot.ier  than  meals  provided  by  a  restaurant.  Meals 
are  de  ined  as  any  food  or  beverage,  prepared  for  human 
consumption  and  provided  by  a  restaurant.  A  restaurant 
is  defined  as  "any  eating  establishment  where  food,  food 
products,  or  beverages  are  provided  and  for  which  a  charge 
is  made." 

In  the  circumstances  as  described,  the  Fraternity  is 
preparing  food  for  its  members  purchased  from  pooled  funds. 
The  Fraternity  is  not  charging  for  meals  as  a  restaurant 
would.  Therefore,  it  is  ruled  that  meals  served  by  the 
Fraternity  to  its  members  are  not  subject  to  the  sales  tax. 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax    to    the    sales    of    food  by 
( "Restaurant" ) . 

The  Restaurant  sells  meals  to  customers  and  also  runs 
a  pasta  shop  from  which  it  sells  uncooked  pasta,  sauce, 
packaged  candy,  and  packaged  cookies. 

Chapter  64H,  Section  6(h)  of  the  Massachusetts  General 
Laws  exempts  from  the  sales  tax  sales  of  food  products  for 
human  consumption.  But  the  term  "food  products"  does  not 
include  "meals,"  defined  as 

"any  food  or  beverage,  or  both,  prepared  for  human 
consumption  and  provided  by  a  restaurant,  where 
the  food  or  beverages  are  intended  for  consumption 
on  or  off  the  restaurant  premises,  and  includes 
food  or  beverages  sold  on  a  'take  out'  or  'to 
go'  basis,  whether  or  not  they  are  packaged  or 
wrapped  and  whether  or  not  they  are  taken  from 
the  premises  of  the  restaurant." 

Certain  food  products  sold  by  a  restaurant  are  deemed 
not  to  be  meals,  if  such  products  are  not  sold  in  "such 
form  as  to  be  available  for  immediate  consumption."  (G.L. 
c.  64H,  §  6(h)).     Such  food  products  include: 
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"[flood  sold  by  weight,  liquid  or  dry  measure, 
count,  or  in  unopened  original  containers  or 
packages,  including,  but  not  limited  to,  meat, 
bread,  milk,  specialty  foods,  cream  and  ice  cream; 
provided,  that  such  foods  are  commonly  sold  in 
such  manner  in  a  retail  food  store  which  is  not 
a  restaurant ;.. .bakery  products  including  but 
not  limited  to  doughnuts,  muffins,  bagels,  and 
similar  items  sold  in  units  of  six  or  more."  (G.L, 
c.  64H,  S  6(h) ) . 

If  a  business  conducts  two  or  more  separate  and  distinct 
activities  at  the  same  location,  each  activity  may  be  treated 
as  a  separate  business  for  the  purpose  of  determining  which 
activities  are  subject  to  the  sales  tax.  But  the  business 's 
books  and  accounting  records  should  accurately  reflect  the 
gross  receipts  from  each  activity.  Estimates  are  not 
acceptable. 

Based  on  the  foregoing,  it  is  ruled  that: 

1.  Sales  of  meals  by  the  Restaurant  are  subject  to 
the  sales  tax. 

2.  Sales  of  uncooked  pasta,  packaged  candy,  and  packaged 
cookies,  if  sold  by  weight,  liquid  or  dry  measure,  count, 
or  in  unopened  original  containers  and  provided  that  they 
are  commonly  sold  in  such  manner  in  retail  food  stores  which 
are  not  restaurants,  are  exempt  from  the  sales  tax. 

3.  Sales  of  sauce  by  the  Restaurant  are  subject  to 
the  sales  tax,  unless  the  sauce  is  sold  in  the  same  manner 
as  it  is  commonly  sold  in  a  retail  food  store  and  unless 
the  sauce  is  sold  in  a  form  as  to  be  not  available  for 
immediate  consumption  without  further  significant  preparation. 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax  to  the  casual  sales  of  snowmobiles  by  persons  who  are 
not  regularly  engaged  in  the  business  of  making  retail  sales. 

Chapter  64H,  Section  6(c)  of  the  Massachusetts  General 
Laws  exempts  from  the  sales  tax: 

"[c]asual  and  isolated  sales  by  a  vendor  who  is 
not  regularly  engaged  in  the  business  of  making 
sales  at  retail;  provided,  however,  that  nothing 
contained  in  this  paragraph  shall  be  construed 
to  exempt  any  such  sale  of  a  motor  vehicle  or 
trailer  as  defined  in  section  one  of  chapter  ninety, 
or  any  such  sale  of  a  boat  or  airplane,  from  the 
tax  imposed  under  chapter  sixty-four  I." 

Chapter  641,  Section  2  imposes  a  five  percent  tax  on 
the  use  in  Massachusetts  of  tangible  personal  property 
purchased  for  use  in  Massachusetts. 

Chapter  90,  Section  1  defines  a  motor  vehicle  as  "all 
vehicles  constructed  and  designed  for  propulsion  by  power 
other  than  muscular  power  including  such  vehicles  when  pulled 
or  towed  by  another  motor  vehicle...."  Although  snowmobiles 
are  not  registered  under  the  provisions  of  Chapter  90,  but 
are  registered  instead  under  Chapter  90B  ( "Motorboats  and 
Other  Vessels"),  snowmobiles  are  vehicles  constructed  and 
designed  for  propulsion  by  power  other  than  muscular  power 
and  do  not  fall  within  any  of  the  exceptions  to  the 
definition. 
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Sections  3(c)  and  26  of  Chapter  64H  use  a  different 
definition  of  a  motor  vehicle,  but  the  definition  is  limited 
in  application  to  those  two  sections.  Sections  3(c)  and 
26  define  a  motor  vehicle  as  any  self-propelled  vehicle 
designed  for  use  and  used  primarily  upon  the  highway. 
Snowmobiles  do  not  fall  within  this  definition.  But  Section 
3(c)  limits  the  definition  contained  therein  with  the  words 
"(fjor  the  purpose  of  this  paragraph,"  and  Section  26  limits 
the  definition  with  the  words  "(flor  the  purpose  of  this 
section."  Section  3(c)  describes  the  method  of  collection 
of  the  sales  tax  on  motor  vehicles.  ^  Section  26  excludes 
the  value  of  trade-ins  from  the  measure  of  tax  imposed  on 
motor  vehicles.  Because  a  snowmobile  does  not  meet  the 
definition  of  a  motor  vehicle  in  Section  26,  the  full  sales 
price  of  a  snowmobile  is  subject  to  the  sales  tax,  with 
no  allowance  given  for  the  value  of  a  trade-in. 

Neither  Section  3(c)  nor  Section  26  of  Chapter  64H 
deal  with  casual  sales  of  motor  vehicles  by  persons  who 
are  not  regularly  engaged  in  the  business  of  making  retail 
sales  of  motor  vehicles.  Therefore,  the  definition  of  a 
motor  vehicle  contained  in  Sections  3(c)  and  26  does  not 
affect  the  definition  of  a  motor  vehicle  in  Chapter  64H, 
Section  6(c). 


Based  on  the  foregoing,  it  is  ruled  that  snowmobiles 
are  motor  vehicles  within  the  definition  of  Chapter  64H, 
Section  6(c).  The  casual  sales  of  snowmobiles  by  persons 
not  regularly  engaged  in  the  business  of  making  retail  sales 
of  snowmobiles  are  subject  to  the  use  tax. 
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'^ery 


CommisBioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax  to  discounts  given  to  customers  who  pay  their  bills 
within     a     specified     period  to 

("Company").  The  Company  sells  concrete  and  offers  a  $2.00 
per  cubic  yard  discount  if  payment  is  received  within  the 
specified  period.  You  wish  to  know  whether  the  sales  price 
subject  to  the  sales  tax  should  be  reduced  by  the  amount 
of  the  discount. 

A  five  percent  tax  is  imposed  on  the  sales  price  of 
retail  sales  of  tangible  personal  property.  (G.L.  c.  64H, 
§2).  In  determining  the  sales  price,  cash  discounts  allowed 
and  taken  on  sales  are  excluded  from  the  amount  paid.  (G.L. 
c.  64H,  §  1  ( 14 )  ( c )  ( i )  )  .  If  a  cash  discount  is  allowed  at 
the  time  of  the  sale,  the  discount  is  excluded  from  the 
sales  price.  However,  discounts  given  to  customers  after 
the  time  of  sale,  such  as  discounts  for  early  payment  for 
credit  purchases,  are  included  in  the  sales  price. 

Based  on  the  foregoing,  it  is  ruled  that  the  $2.00 
per  cubic  yard  discount  offered  by  the  Company  for  early 
payment  is  not  excluded  from  the  sales  price  subject  to 
the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  sales  to  Massachusetts  subscribers 
of    two    computer    information    systems.      You    state  that 

( "Company" )  intends  to  sell  subscriptions  to 
textual  information  contained  in  a  computer  located 
out-of-state.  The  subscribers  would  access  the  information 
through  telephone  lines  and  their  own  equipment.  Subscribers 
would  be  billed  an  annual  subscription  rate  which  would 
entitle  them  to  a  certain  number  of  minutes  of  access  per 
month.  Usage  over  the  minimum  number  of  minutes  would  be 
separately  billed. 

The  Company  also  intends  to  sell  access  to  a  computer 
containing  programs  capable  of  making  economic  forecasts. 
The  programs  would  consist  of  econometric  models.  Subscribers 
would  input  data  and  receive  from  the  computer  economic 
forecasts  based  on  the  data.  The  subscribers  would  access 
the  computer  through  telephone  lines  and  their  own  equipment. 
The  subscription  price  would  entitle  subscribers  to  a  certain 
amount  of  access  time.  The  computer  would  be  located  in 
Massachusetts . 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property  in  Massachusetts.  A  sale  is 
any  transfer  of  title  or  possession  of  tangible  personal 
property  for  consideration,  including  a  rental  or  lease. 
(G.L.  c.   64H,   §  1(12) (a) ) . 
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A  sale  is  further  defined  as 

••(t]he  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons, 
and  excluding  the  services  of  advertising  or  other 
agents,  or  other  persons  acting  in  a  representative 
capacity,  and  information  services  used  by 
newspapers,  radio  broadcasters  and  television 
broadcasters  in  the  collection  and  dissemination 
of  news."     (G.L.   c.   64H,   §  l(12)(f)). 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on 
Automatic  Data  Processing  provides  that 

'•[a]  transaction  whereby  a  person  secures  access, 
by  means  of  telephone  or  other  lines,  to  equipment 
not  on  his  premises,  is  not  subject  to  tax  if 
the  person  or  his  employees  do  not  operate  the 
equipment  or  direct  and  control  its  operation 
while  on  the  premises  where  the  equipment  is 
located.  However r  the  sale  or  lease  of  a  computer 
terminal  generally  is  subject  to  tax,  even  if 
the  terminal  is  to  be  used  by  a  customer  on  his 
premises  in  connection  with  remote  processing 
activities  not  themselves  taxable."  (830  CMR 
64H.06(5) ) . 

Based  on  the  foregoing,  it  is  ruled  that  charges  for 
access  to  the  Company's  textual  information  system  and  charges 
for  access  to  the  Company's  economic  forecast  system  are 
not  subject  to  the  sales  tax.  However,  any  purchase,  rental, 
or  lease  of  equipment  by  subscribers  in  Massachusetts  from 
the  Company  is  subject  to  the  sales  tax. 


Very  truly  yours. 


Commissponer  of  Revenue 


IAJ:JES:mf 
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The  Department  ( "Depart- 

ment")        has  engaged 

("Corporation")  to  develop  and  operate  an  automated  payment 
system     for     Massachusetts  claims.       Under  its 

agreement  with  the  Department,  the  Corporation  will  pay 
subcontractors  to  record  claims  information  on  magnetic 
tapes.  The  agreement  provides  that  the  tapes  are  the 
property  of  the  Department.  You  inquire  whether  the 
subcontractors'  charges  for  recording  the  information  on 
magnetic  tapes  are  subject  to  the  sales  tax. 

Charges  for  recording  information  on  tangible  media 
generally  are  taxable,  whether  the  media  are  furnished 
by  the  company  that  records  the  information  or  by  its 
customer.     G.L.   c.   64H,  §  1 ( 12 ) ( b ) , ( e ) ;   830  CMR  64H.06(7). 

General  Laws  Chapter  64H,  Section  6(d)  exempts  from 
taxation  sales  to  the  United  States,  the  Commonwealth  of 
Massachusetts  or  any  political  subdivision  thereof,  or 
their  respective  agencies.  A  purchaser  is  an  "agency"  for 
purposes  of  this  provision  only  if  it  is  a  regularly 
constituted  department  of  government  or  an  entity  wholly 
owned  by  the  government  and  exercising  exclusively 
governmental  functions.  First  Agricultural  National  Bank 
V.  State  Tax  Commission,  353  Mass.  172  (1967)  (reversed 
on  other  grounds,   392  U.S.   339  (1968)). 
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Based     on  the     foregoing,      it     is     ruled     that  the 

subcontractors'  charges    to    the    Corporation    for  recording 

information,  on  magnetic  tapes  are  subject  to  the  sales 
tax. 


Very  truly  yours. 


lAJ: JXD:mf 


Commissioner  of  Revenue 
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( "Manu- 


facturer") is  a  New  York-based  corporation  that  is  registered 
as  a  Massachusetts  vendor.  It  sells  equipment  to  distributors 
for  resale  to  Massachusetts  customers.  According  to  the 
distributors,  they  are  not  engaged  in  business  in 
Massachusetts.  The  Manufacturer  ships  the  equipment  directly 
to  the  distributors'  customers  in  Massachusetts. 

You  inquire  about  the  application  of  the  Massachusetts 
sales  and  use  taxes  to  such  "drop  shipment"  sales  by  the 
Manufacturer . 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor;  "sale  at  retail"  does  not  include 
sales  for  resale  in  the  regular  course  of  business  (G.L. 
c.   64H,   §  1(13)  )  . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;  "storage,  use  or  other 
consumption"  does  not  include  the  sale  of  tangible  personal 
property  in  the  regular  course  of  business  or  the  retention 
of  tangible  personal  property  for  sale  in  the  regular  course 
of  business  (G.L.  c.   641,  S  1(4),  (5)). 

Except  where  a  seller  takes  a  resale  certificate  in 
good  faith  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor,  it  is  presumed  that  all  gross  receipts  of  a  vendor 
are    from    sales    subject    to    tax    (G.L.    c.    64H,    S    8),    and  it 
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is  presuir  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  Massachusetts  is  sold  for  storage, 
use  or  -other  consumption  in  Massachusetts  (G.L.  c.  641, 
§  8). 

Section  1(13)  of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  making  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts." 

Based  on  the  foregoing,   it  is  ruled  that: 


1.  If  a  distributor  is  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  it  is  liable  for  the  sales  or  use  tax  on  its  sale 
of  the  equipment  to  its  customer;  in  such  case  the  distributor 
may  give  the  Manufacturer  a  Massachusetts  resale  certificate 
in  lieu  of  paying  a  tax  on  its  purchase  from  the  Manufacturer. 

2.  If  a  distributor  is  not  engaged  in  business  in 
Massachusetts  within  the  meaning  of  Chapter  64H,  Section 
1(5),  the  Manufacturer  is  liable  for  the  sales  or  use  tax, 
based  on  the  distributor's  selling  price. 


Very  truly  yours, 
CommisstLoner  of  Revenue 


IAJ:JXD:mf 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts    sales    tax   to   charges   made  to 

("Magazine")  for  printing  promotional  packages  to  be  mailed 
across  the  country.  You  state  that  after  printing  the 
packages  are  delivered  to  a  mailing  house  which  prepares 
the  materials  for  mailing  and  then  takes  them  to  a  United 
States  Post  Office.  The  Magazine  keeps  detailed  records 
of  the  number  of  promotional  packages  mailed  to  Massachusetts 
residents . 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  per  cent  sales  tax  on  retail  sales  of 
tangible  personal  property.  Included  among  the  definitions 
of  a  sale  is  "[a]  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property  which  has  been 
produced,  fabricated  or  printed  to  the  special  order  of 
the  customer,  or  of  any  publication."  (G.L.  c.  64H,  S 
1(12) (e)).  But  Section  6(ff)  of  Chapter  64H  exempts  from 
the  sales  tax 

"[sjales  of  printed  material  which  is  manufactured 
in  the  Commonwealth  to  the  special  order  of  a 
purchaser,  to  the  extent  such  material  is  delivered 
to  an  interstate  carrier,  a  mailing  house  or  a 
United  States  Post  Office  for  delivery  or  mailing 
to  a  purchaser  located  outside  the  Commonwealth 
or  to  a  purchaser's  designee  located  outside  the 
Commonwealth. " 
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Based  on  the  foregoing,  it  is  ruled  that  charges  made 
to  the  Magazine  for  printing  promotional  packages  to  be 
sent  to  Massachusetts  recipients  are  subject  to  the  sales 
tax.  Charges  for  printing  packages  to  be  sent  outside 
Massachusetts  are  not  subject  to  the  sales  tax. 


Very  trulv  yours. 


Commissioner  of  Revenue 


lAJ: JES:mf 
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You  request  a  ruling  as  to  the  application  of  the  sales 
tax   to    coupon    discounts    offered  by 

( "Company" ) .  The  Company  owns  and  operates  seven 
franchise  restaurants  in  Massachusetts.  The  Company 
distributes  promotional  coupons  and  receives  no  reimbursement 
from  any  source  for  the  coupons.  You  inquire  whether  the 
sales  price  subject  to  the  sales  tax  should  be  reduced  by 
the  amount  of  the  discounts. 

A  five  percent  sales  tax  is  imposed  on  the  sales  price 
of  retail  sales  of  tangible  personal  property.  (G.L.  c. 
64H,  §  2).  In  determining  the  sales  price,  cash  discounts 
allowed  and  taken  on  sales  are  excluded  from  the  amount 
paid.     (G.L.   c.   64H,  §  1 ( 14 ) ( c ) ( i ) ) . 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on 
Discounts,  Coupons  and  Rebates  provides  that 

"[i]f  a  retail  vendor  offers  customers,  upon 
presentation  of  a  coupon,  merchandise 
unconditionally  free  of  charge,  merchandise  free 
of  charge  with  the  purchase  of  other  merchandise, 
two  items  for  the  usual  price  of  one,  or  a  discount 
from  the  usual  price  of  merchandise,  and  the  retail 
vendor  receives  any  reimbursement  from  a 
manufacturer,  distributor,  promoter  or  other  source 
for  the  coupon,  the  sales  tax  is  levied  on  the 
usual  sales  price  of  the  property.  The 
reimbursement  may  be  in  any  form,  including  cash 
or     credit     towards     the     purchase     of  additional 
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merchandise.  If  a  vendor  receives  no  reimbursement 
for  the  coupon  from  any  source ,  the  sales  price 
subie'ct  to  tax  is  the  amount  the  vendor  charges 
the  customer."  (830  CMR  64H.09(2))  (emphasis 
added ) . 

The  underlined  language  of  the  above  quoted  Regulation 
is  specifically  applicable  to  the  facts  as  presented  in 
your  inquiry.  Therefore,  the  sales  price  subject  to  the 
sales  tax  is  the  actual  amount  charged  by  the  Company  to 
the  customer. 


Very  truly  yours. 


lAJ: JES:mf 
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You  inquire  about  the  application  of  the  Massachusetts 
sales  and  use  tax  laws  to  ("Company"), 
an  "incentive  marketing"  firm  located  in  New  York  City. 
The  Company's  clients  are  manufacturers  who  engage  the 
Company  to  promote  sales  of  their  products  by  conducting 
sales  contests;  in  the  contests,  the  Company  offers  prizes 
such  as  cameras  or  watches  to  dealers  and  sales  people 
who  sell  the  clients'  products  in  amounts  exceeding  a  certain 
dollar  threshold.  The  Company  orders  the  prizes  from 
suppliers  who  are  registered  Massachusetts  vendors.  Upon 
receipt  of  an  order,  the  supplier  ships  the  items  directly 
to  the  winning  sales  persons  and  dealers,  some  of  whom 
reside  in  Massachusetts.  The  supplier  bills  the  Company 
for  the  prizes,  and  the  Company  then  bills  its  client, 
at  a  price  that  includes  the  cost  to  it  of  the  prizes  plus 
a  percentage  for  profit. 

You  state  that  the  Company  is  now  registered  as  a 
Massachusetts  vendor,  but  that  it  is  not  in  fact  engaged 
in  business  in  Massachusetts  within  the  meaning  of  General 
Laws  Chapter  64H,  Section  1(5). 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor;  "sale  at  retail"  does  not 
include  sales  for  resale  in  the  regular  course  of  business 
(G.L.  c.   64H,  §  1(13) ) . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible 
personal    property    purchased    from    any    vendor    for  storage, 
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use  or  other  consumption  in  Massachusetts;  "storage,  use 
or  other  consumption"  does  not  include  the  sale  of  tangible 
personal"  i^roperty  in  the  regular  course  of  business  or 
the  retention  of  tangible  personal  property  for  sale  in 
the  regular  course  of  business   (G.L.  c.   641,  §  1(4),  (5)). 

Except  where  a  seller  takes  a  resale  certificate  in 
good  faith  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor,  it  is  presumed  that  all  gross  receipts  of  a  vendor 
from  Massachusetts  sales  are  from  sales  subject  to  tax 
(G.L.  c.  64H,  §  8),  and  it  is  presumed  that  tangible  personal 
property  sold  by  any  person  for  delivery  in  Massachusetts 
is  sold  for  storage,  use  or  other  consumption  in 
Massachusetts  (G.L.  c.   641,   §  8). 

Section  1(13)  of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  ner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  malcing  the  delivery.  He  shall 
include  the  retail  selling  price  of  the  property 
in  his  gross  receipts." 

Based  on  the  foregoing,  it  is  ruled  that  as  long  as 
the  Company  is  registered  as  a  Massachusetts  vendor,  it 
must  pay  the  Massachusetts  sales  or  use  tax  with  respect 
to  its  sales  to  clients  of  prizes  that  are  shipped  to 
Massachusetts  recipients;  in  such  case  the  Company  may 
give  its  suppliers  a  Massachusetts  resale  certificate  in 
lieu  of  paying  the  tax  on  its  purchases  of  such  prizes. 
If  the  Company  is  not  engaged  in  business  in  Massachusetts, 
it  may  apply  for  cancellation  of  its  Massachusetts  vendor 
registration.  From  the  date  of  such  cancellation,  the 
suppliers  of  prizes  will  be  required  to  pay  the  sales  or 
use  tax  with  respect  to  their  sales  of  prizes  that  they 
ship  to  Massachusetts  recipients;  the  tax  will  be  based 
on  the  selling  price  charged  by  the  Company  to  its  clients. 


Very  truly  yours. 


Commiisioner  of  Revenue 


lAJ: JXD:mf 


IRA  A.  JACKSON 

COMMISSIONER 
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( "Manu- 
facturer") is  a  New  York-based  corporation  that  is  registered 
as    a    Massachusetts    vendor.       It    sells    equipment  to 

("Distributor")  for  resale 
to  Massachusetts  customers.  The  Manufacturer  delivers  the 
equipment  directly  to  the  Distributor's  customers  in 
Massachusetts . 

You  inquire  about  the  application  of  the  Massachusetts 
sales  and  use  taxes  to  such  "drop  shipment"  sales  by  the 
Manufacturer . 

It  is  assumed  on  the  basis  of  the  facts  you  state  that 
the  Distributor  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  General  Laws  Chapter  64H,  Section 
1(5)  . 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  any  vendor;  "sale  at  retail"  does  not  include 
sales  for  resale  in  the  regular  course  of  business  (G.L. 
c.   64H,   §  1(13)  ) . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;  "storage,  use  or  other 
consumption"  does  not  include  the  sale  of  tangible  personal 
property  in  the  regular  course  of  business  or  the  retention 
of  tangible  personal  property  for  sale  in  the  regular  course 
of  business  (G.L.  c.   641,  §  1(4),  (5)). 
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Except  where  a  seller  takes  a  resale  certificate  in 
good  faith  from  a  purchaser  who  is  a  registered  Massachusetts 
vendor,  it  Is  presumed  that  all  gross  receipts  of  a  vendor 
are  from  sales  subject  to  tax  (G.L.  c.  64H,  §  8),  and  it 
is  presumed  that  tangible  personal  property  sold  by  any 
person  for  delivery  in  Massachusetts  is  sold  for  storage, 
use    or    other    consumption    in    Massachusetts     (G.L.      c.  641, 


Section  1(13)  of  Chapter  64H  provides: 

"The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  making  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts." 

Based  on  the  foregoing,  it  is  ruled  that  the  Manufacturer 
is  liable  for  the  sales  or  use  tax  on  its  sales  of  the 
equipment;  the  tax  is  based  on  the  retail  selling  price 
charged  by  the  Distributor. 


§  8). 


Very  truly  yours. 


Commiss:.oner  of  Revenue 


lAJ: JXD:mf 
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("Company")  is  a  distributor 
of  computer  equipment  based  in  the  state  of  It 
purchases     equipment  from 

("Manufacturer"),  a  vendor  engaged  in  business 
in  Massachusetts.  The  Company  resells  the  equipment  to 
vendors  who  resell  it  in  turn  to  customers  in  Massachusetts. 
You  inquire  about  the  Massachusetts  sales  tax  responsibilities 
of  the  Company  and  the  Manufacturer  in  these  circumstances. 

It  is  assumed  from  your  statement  of  facts  that  the 
Manufacturer  ships  the  equipment  directly  to  the  Massachusetts 
customers,  and  that  the  Company  is  not  engaged  in  business 
in  Massachusetts  within  the  meaning  of  General  Laws  Chapter 
64H,  Section  1(5). 

The  sales  tax  is  imposed  upon  retail  sales  of  tangible 
personal  property  in  Massachusetts  by  any  vendor  (G.L.  c. 
64H,  §  2).  "Retail  sale"  is  defined  as  a  sale  of  tangible 
personal  property  for  any  purpose  other  than  resale  in  the 
regular  course  of  business  (G.L.  c.  64H,  §  1(13)).  All 
gross  receipts  of  a  vendor  from  Massachusetts  sales  of 
tangible  personal  property  are  presumed  to  be  from  retail 
sales  subject  to  tax  unless  the  vendor  takes  a  resale 
certificate  in  good  faith  from  a  purchaser  who  is  a  registered 
Massachusetts  vendor  (G.L.   c.   64H,  §  8). 
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Based  on  the  foregoing,  it  is  ruled  that  the 
Manufacturer's  sales  of  the  equipment  to  the  Company  will 
be  presumed  to  be  subject  to  tax  unless  the  Company  registers 
as  a  Massachusetts  vendor  and  gives  a  Massachusetts  resale 
certificate  with  respect  to  each  sale.  The  Manufacturer 
may  overcome  this  presumption  by  accepting  in  good  faith 
from  the  Company  a  notarized  statement  on  the  Company's 
letterhead  that  it  is  not  engaged  in  business  in  Massachusetts 
within  the  meaning  of  General  Laws  Chapter  64H,  Section 
1(5),  and  that  it  is  purchasing  the  equipment  solely  for 
resale  to  a  registered  Massachusetts  vendor  who  will  resell 
it  in  the  regular  course  of  business.  The  statement  must 
include  the  name  and  vendor  registration  number  of  the 
Massachusetts  vendor  to  whom  the  Company  will  resell  the 
equipment . 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JXD:mf 
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May  17,  1984 


You  ask  whether  the  Corporate  Tax  Officer  of  your 
corporation  may  sign  the  corporate  tax  return  and  annual  report; 
whether  the  United  States  Postal  Service  postmark  is  evidence 
of  a  timely  filing  if  the  date  of  the  postmark  is  on  or  before 
the  scheduled  due  date  of  the  report  or  tax  return;  and  when 
the  due  date  for  a  report  or  return  falls  on  a  Saturday,  Sunday 
or  legal  holiday,  whether  filing  of  the  report  on  the  next 
day  which  is  not  a  Saturday,  Sunday  or  legal  holiday  is 
considered  timely. 

Massachusetts  corporate  tax  returns  must  be  signed  by 
the  treasurer  or  assistant  treasurer,  or  in  their  absence 
or  incapacity  by  any  other  principal  officer  of  the  corporation. 
(G.L.  c.  62C,  §  15).  Generally,  the  president,  vice  president, 
secretary  and  treasurer  are  regarded  as  the  principal  officers 
of  a  corporation.  A  corporate  tax  officer  is  not  generally 
considered  a  principal  corporate  officer.  The  signature  of 
the  Corporate  Tax  Officer  of  your  corporation  is  not  acceptable 
for  the  purpose  of  signing  the  Massachusetts  corporate  tax 
return. 

The  General  Laws  have  no  express  provisions  as  to  the 
signing  of  other  tax  returns.  By  reasonable  inference  the 
intent  is  that  other  tax  returns  filed  by  corporations  such 
as  those  for  income  taxes  withheld  or  for  sales  taxes,  be 
similarly  aigned. 

If  a  tax  payment  is,  after  its  due  date,  delivered  by 
United  States  mail  to  the  office  where  such  payment  is  required 
to  be  made,  the  date  of  the  United  States  postmark  stamped 
on    the    envelope    is    deemed    date    of    payment    if    the  postmark 
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date  falls  on  or  before  the  prescribed  due  date  for  such 
payment.  For  purposes  of  withholding  tax  or  taxes  imposed 
under  Massachusetts  General  Laws  Chapters  64A  (gasoline), 
64C  (cigarette),  64E  (special  fuels),  64F  (imported  fuels), 
64G  (room  occupancy),  64H  (sales),  641  (use)  or  138  (alcoholic 
beverage),  if  payment  is  delivered  after  the  due  date,  the 
date  of  the  United  States  postmarlc  is  deemed  date  of  payment 
if  the  date  of  the  postmarlc  is  two  days  before  the  prescribed 
payment  date. 

The  United  States  postmark  is  deemed  date  of  payment 
of  Massachusetts  taxes  only  if  the  payment  was  mailed  in  the 
United  States  in  an  envelope  or  other  appropriate  wrapper, 
first  class  postage  prepaid,  properly  addressed  to  the  office 
where  such  payment  is  required  to  be  made.  (G.L.  c.  62C, 
§  3  3A). 

When  the  day  or  the  last  day  for  the  performance  of  any 
act,  including  the  making  of  any  payment  or  tender  of  payment, 
authorized  or  required  to  be  performed  at  any  department  of 
the  state  government  falls  on  a  Saturday,  Sunday  or  legal 
holiday,  the  act  may  be  performed  on  the  next  succeeding 
business  day.      (G.L.  c.   30,   §  24). 

The  Massachusetts  corporate  Annual  Report  of  Condition 
is  filed  with  the  Massachusetts  Secretary  of  State.  (G.L. 
c.  156B,  §  109).  Questions  relative  to  the  corporate  Annual 
Report  of  Condition  should  be  directed  to  the  Corporations 
Division  of  the  Secretary  of  State's  Office. 


Ve 


truly .yours. 


Commisfi  .oner  of  Revenue 
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You  inquire  as  to  the  Massachusetts  income  tax  treatment 
of  compensation  you  received  as  a  Massachusetts  resident 
from  both  Massachusetts  and  foreign  sources  for  university 
lectures  and  research  performed  in  Austria  during  a  seven 
month  period  in  1983.  You  also  inquire  as  to  the 
Massachusetts  income  tax  treatment  of  moving,  travel  and 
other  work  related  expenses  you  incurred  in  connection  with 
your  work  in  Austria. 

A  citizen  of  the  United  States  living  abroad  who  becomes 
a  bona  fide  resident  of  a  foreign  country  for  an  uninterrupted 
period  which  includes  an  entire  taxable  year,  or  a  citizen 
or  resident  of  the  United  States  who  during  any  twelve 
consecutive  months  is  present  in  a  foreign  country  during 
at  least  three  hundred  thirty  full  days,  may  elect  to  exclude 
from  federal  gross  income  housing,  costs  and  foreign  earned 
income.     (Internal  Revenue  Code,  Section  911). 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983,  with  further  additions  and  deductions. 
(G.L.  c.  62,  S§  1,  2).  Earned  income  from  foreign  sources, 
excluded  under  Code  Section  911,  is  added  to  federal  gross 
income  in  determining  Massachusetts  gross  income.  (G.L. 
c.  62,  §  2(a)(1)(c)). 

A  deduction  from  federal  gross  income  is  allowed  for 
moving  expenses  paid  or  incurred  by  a  taxpayer  if  his  new 
work  place  is  thirty-five  miles  farther  from  his  former 
residence  than  was  his  former  work  place  and  the  taxpayer 
is     a     full-time     employee     in    the    new    work     location  for 
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thirty-nine  weeks  during  the  twelve  month  period  subsequent 
to  his  arrival.  (I.R.C.  §§  62,  217).  Massachusetts  General 
Laws  Chapter  62,  Section  2(d)(3)  specifically  disallows 
the  deduction  available  under  Section  217  of  the  Code  to 
the  extent  that  it  is  in  excess  of  the  amount  reimbursed 
by  the  taxpayer's  employer  and  included  in  Massachusetts 
gross  income. 

Subject  to  certain  restrictions  and  limitations,  a 
deduction  from  federal  gross  income  is  allowed  for  all 
ordinary  and  necessary  expenses  paid  or  incurred  during 
the  taxable  year  in  carrying  on  any  trade  or  business, 
including  traveling  expenses  incurred  while  away  from  home 
in  pursuit  of  a  trade  or  business.  (I.R.C.  §§  62,  162). 
Generally,  travel  expenses  of  family  members  accompanying 
a  taxpayer  on  a  business  trip  are  not  deductible  for  federal 
income  tax  purposes.     (U.S.  Treas.  Reg.  1.162-2(c)). 

In  determining  Massachusetts  Part  B  adjusted  gross 
income,  the  deductions  allowed  in  determining  federal  adjusted 
gross  income  (that  is,  Code  Section  62  deductions)  generally 
are  allowed.  (G.L.  c.  62,  §  2(d)).  Thus  travel  expenses 
paid  or  incurred  while  away  from  home  in  pursuit  of  a  trade 
or  business  and  deductible  under  Code  Section  62  are 
deductible  for  Massachusetts  income  tax  purposes.  Federal 
itemized  deductions,  including  itemized  deductions  for 
nonreimbursed  trade  or  business  expenses  of  an  employee, 
are  not  allowed  for  Massachusetts  personal  income  tax 
purposes . 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  compensation  you  received  in  198  3  from  both 
Massachusetts  and  foreign  sources  for  your  services  abroad 
is  subject  to  Massachusetts  income  taxation. 

2.  Moving  expenses  that  were  not  reimbursed  by  your 
employer  and  included  in  your  Massachusetts  gross  income 
are  not  deductible  for  Massachusetts  income  tax  purposes 
whether  or  not  you  are  entitled  to  a  deduction  for  moving 
expenses  for  federal  income  tax  purposes. 

3.  For  Massachusetts  income  tax  purposes  you  may  deduct 
travel  expenses  paid  or  incurred  while  away  from  home  in 
pursuit  of  a  trade  or  business  if  and  to  the  extent  you 
are  entitled  to  such  a  deduction  federally. 


LR  84-40 


-  3  - 


May  16,  1984 


4.  For  Massachusetts  income  tax  purposes  you  may  deduct 
other  trade  or  business  expenses  only  if  a  deduction  is 
allowed  for  such  expenses  under  Code  Section  62  in  determining 
your  federal  adjusted  gross  income. 

Very  truly  yours. 


lu(}.]ptl 


IAJ:SFR:mf 


Commissioner  of  Revenue 


LR  84-40 


You  inquire  as  to  the  Massachusetts  income  tax  treatment 
of  zero-coupon  bonds  issued  by  non-Massachusetts  municipal- 
ities . 

Holders  of  either  corporate  or  government  bonds  issued 
after  July  1,  1982,  other  than  tax-exempt  government 
obligations  under  I.R.C.  §  103,  must  include  in  federal 
gross  income  the  sum  of  the  daily  portions  of  original  issue 
discount  determined  for  each  day  the  bond  is  held  during 
the  taxable  year.  Original  issue  discount  is  allocated 
over  the  life  of  the  bond  through  a  series  of  adjustments 
to  the  issue  price  for  each  bond  period.  (I.R.C.  § 
1232A(a) ) . 

The  holder  of  any  obligation  issued  by  a  corporation 
after  May  2"",  1969  and  before  July  2,  1982,  which  is  a  capital 
asset  in  tiia  hands  of  the  holder,  must  include  as  interest 
in  his  federal  gross  income  an  amount  equal  to  the  ratable 
monthly  portion  of  original  issue  discount  multiplied  by 
the  number  of  complete  months  and  any  fractional  part  of 
a  month  he  held  the  obligation  during  the  taxable  year. 
The  ratable  monthly  portion  of  original  discount  is  the 
original  issue  discount  divided  by  the  number  of  complete 
months  from  the  date  of  original  issue  to  the  stated  maturity 
date  of  such  bond.     (I.R.C.   §  1232A(b)). 

For  corporate  bonds  issued  before  May  28,  1969  and 
for  government  bonds  issued  before  July  2,  1982,  (other 
than  tax-exempt  government  obligations  under  I.R.C.  §  103) 
the  holder  pays  no  federal  income  tax  on  the  original  issue 
discount  until  the  year  the  bond  is  sold,  exchanged  or 
redeemed.      If    the    bond    is    a   capital   asset    and    is    held  for 
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more  than  one  year,  then  an  amount  equal  to  the  original 
issue  discount  is  taxed  as  ordinary  income.  (I.R.C.  § 
1232(a) (2) (B) ) . 

Original  issue  discount  income  inclusion  rules  apply 
only  to  bonds  with  a  maturity  date  more  than  one  year  after 
the  issue  date.  For  bonds  with  a  maturity  date  of  one  year 
or  less,  gain  on  sale  or  redemption  will  be  treated  as 
interest  income  to  the  extent  of  what  would  have  been  original 
issue  discount.  The  holder's  basis  in  a  bond  is  increased 
by  the  amount  of  original  issue  discount  included  in  his 
federal  gross  income.      (I.R.C.   §  1232A). 

Federal  gross  income  does  not  include  interest  on  the 
obligations  of  a  municipality,  except  for  interest  on  certain 
industrial  development  bonds  and  arbitage  bonds.  (I.R.C. 
§  103(a) (1)  )  . 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983  with  certain  modifications.  (G.L.  c.  62, 
§§  1(e),  2(a)).  Massachusetts  gross  income  includes  the 
interest  on  municipal  obligations  excluded  under  Section 
103  of  the  Internal  Revenue  Code,  other  than  interest  from 
obligations  issued  by  Massachusetts  municipalities.  (G.L. 
c.   62,   §  2(a)(1)(A)). 

Based  upon  the  foregoing,  it  is  ruled  that  the  holder 
of  a  zero-coupon  bond  issued  by  a  non-Massachusetts 
municipality  must  include  in  his  Massachusetts  gross  income 
the  amount  which  he  would  have  included  in  his  federal  gross 
income  had  the  zero-coupon  bond  been  issued  by  a  corporation. 
This  amount  should  be  included  in  Part  A  gross  income  and 
will  be  taxed  at  the  rate  of  ten  percent. 


Very  trul 


Commiff ioner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONER 


You  request  a  ruling  as  to  whether  '  an  employer's 
contributions  to  a  Simplified  Employee  Pension  Plan 
("SEP-IRA")  made  after  the  close  of  the  taxable  year  are 
taxable  for  Massachusetts  income  tax  purposes  to  the  employee 
in  the  year  contributions  are  actually  made  or  in  the  year 
contributions  are  included  in  income  for  federal  income 
tax  purposes. 

Massachusetts  gross  income,  income  which  is  subject 
to  Massachusetts  taxation,  is  federal  gross  income  as  defined 
under     the     Internal    Revenue    Code    as    amended    on  February 

1  ,    1983  ,    with    certain    modifications.       (G.L.    c.    62,    §§  1, 

2  )  . 

Employer  contributions  to  a  SEP-IRA  are  considered 
to  be  payments  of  compensation  and  thus  includible  in  the 
employee's  federal  gross  income.  (I.R.C.  §  219(f)(5)). 
For  federal  income  tax  purposes  contributions  made  within 
three  and  one  half  months  after  the  close  of  a  calendar 
year  (i.e.  by  April  15)  are  treated  as  made  on  the  last 
day  of  the  calendar  year  if  they  are  made  on  account  of 
the  calendar  year.     (I.R.C.   §  4  0  4(h)(1)(B)). 

Based  on  the   foregoing,  it   is   ruled   that  contributions 

to    a    SEP-IRA    are    included  in    Massachusetts    gross  income 

for      Massachusetts      income  tax      purposes      in      the  year 

contributions  are  included  in  federal  gross  income  for 
federal  income  tax  purposes. 


Very  truly  yours. 


Commissioner  of  Revenue 


IAJ:SFR:mf 


("Company")  is  in  the  business 
of  taking  and  selling  photographic  portraits  in  retail  stores 
throughout  the  country.  Employees  of  the  Company  report 
weekly  to  regional  offices,  from  which  they  pick  up  supplies, 
receive  assignments,  attend  meetings,  and  complete  paperwork. 
Employees  may  or  may  not  live  in  the  state  of  the  regional 
office  to  which  they  report  and  may  or  may  not  incur  any 
sales  during  a  week  within  that  state.  You  inquire  as  to 
the  proper  method  of  Massachusetts  income  tax  withholding 
for  non-resident  employees  who  report  to  your  regional  office 
in  Massachusetts.  Under  present  policy,  the  company  withholds 
Massachusetts  income  tax  based  upon  an  employee's  weekly 
wages . 

Non-residents  of  Massachusetts  are  subject  to 
Massachusetts  income  taxation  on  items  of  gross  income  from 
sources  within  Massachusetts,  which  are  those  items  derived 
from  or  effectively  connected  with  (1)  any  trade  or  business, 
including  any  employment  carried  on  by  the  taxpayer  in 
Massachusetts;  (2)  the  participation  in  any  lottery  or 
wagering  transaction  within  Massachusetts;  or  (3)  the 
ownership  of  any  interest  in  real  or  tangible  personal 
property  located  in  Massachusetts.     (G.L.  c.   62,   §  5A(a)). 

Every  employer  making  payment  to  employees  of  wages 
subject  to  tax  under  General  Laws  Chapter  62  shall  deduct 
and  withhold  a  tax  upon  such  wages.     (G.L.   c.   62B,   §  2). 

Compensation  for  services  rendered  by  a  non-resident 
wholly  outside  Massachusetts,  even  though  payment  may  be 
made  from  an  office  or  place  of  business  in  Massachusetts 
of    the    employer,    is    not    subject    to    the    individual  income 
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tax.  Where  an  individual  is  paid  a  salary  and  his  employer 
requires  that  he  perform  services  both  within  and  without 
Massachusetts,  only  that  portion  of  his  salary  attributable 
to  his  work  in  Massachusetts  will  be  taxed. 

The  income  of  employees  who  are  compensated  on  an  hourly, 
daily,  weekly  or  monthly  basis  is  to  be  allocated  to 
Massachusetts  in  the  proportion  that  the  amount  of  time 
spent  working  in  Massachusetts  bears  to  total  working  time. 
In  the  case  of  an  employee  whose  compensation,  in  whole 
or  part,  depends  upon  sales,  taxable  income  includes  that 
portion  of  total  compensation  received  which  the  sales  made 
within  Massachusetts  bear  to  total  sales. 

For  purposes  of  Massachusetts  income  tax  withholding, 
the  Company  should  withhold  taxes  only  upon  that  portion 
of  each  non-resident  employee's  weekly  wages  which  is 
attributable  to  work  performed  in  Massachusetts.  When  filing 
Massachusetts  non-resident  income  tax  returns  (Form  1-NR), 
your  employees  should  follow  the  instructions  on  the 
apportionment  of  income  from  within  and  without  Massachusetts. 


Very  truly  yours. 


Commissioner  of  Revenue 


IAJ:VGS:mf 
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You  represent  an  employee  who  received  a  distribution 
representing  her  interest  in  her  former  employer's  Keogh 
plan.  Within  tv;o  days  of  receipt  your  client  "rolled  over" 
assets  from  the  Keogh  plan  to  an  individual  retirement 
account  ("IRA").  You  request  information  concerning  the 
Massachusetts  income  tax  consequence  to  your  client  of 
rolling  over  assets  from  a  Keogh  plan  to  an  IRA. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §  2).  Unless 
staced  otherv;ise  in  Chapter  62,  an  item  of  income  which 
is  not  included  in  federal  gross  income  for  a  taxable  year 
IS  not  included  in  Massachusetts  gross  income. 

Subject  to  certain  restrictions  and  limitations,  a 
lump  sum  distribution  from  a  plan  qualified  under  Internal 
Revenue  Code,  Section  401(a),  including  a  Keogh  plan,  which 
is  rolled  over  to  an  IRA  within  60  days  of  receipt  (to 
the  extent  so  transferred)  is  not  included  in  the  employee's 
federal  gross  income  in  the  year  distributed.  (I.R.C. 
§  402 (a) ( 5  )  )  . 

Based  on  the  foregoing,  it  is  ruled  that  an  employee 
who  rolls  over  assets  received  from  a  Keogh  plan  to  an 
IRA  will  realize  income  for  Massachusetts  income  tax  purposes 
if  and  to  the  extent  income  is  realized  on  receipt  of  such 
assets  for  federal  income  tax  purposes. 


Very  truly  yours. 


i  Dner  of  Revenue 
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COMMISSIONER 


June  25,  1984 


You  inquire  as  to  the  Massachusetts  corporate  excise 
treatment  of  the  purchase  of  one  hundred  percent  of  the 
stock  of  a  corporation  by  another  corporation  which  elects, 
under  Internal  Revenue  Code  Section  338,  to  obtain  a 
stepped-up  basis  for  the  assets  of  the  acquired  corporation. 

If  a  corporation  makes  a  qualified  stock  purchase  of 
another  corporation's  stock  after  August  31,  1982,  and  makes 
an  election  or  is  treated  as  making  an  eleccion  under  Internal 
Revenue  Code  Section  338,  the  purchasing  corporation  will 
get  a  stepped-up  basis  in  the  acquired  corporation's  assets 
equal  to  the  purchasing  corporation's  grossed-up  basis  in 
the  acquired  corporation's  stock.      (I.R.C.     §  338(a), (b)). 

A  qualified  stock  purchase  is  a  purchase  during  a 
12-month  acquisition  period  of  corporate  shares  v/hich  possess 
at  least  eighty  percent  of  the  total  voting  power  of  all 
classes  of  stock  entitled  to  vote,  and  at  least  eighty  percent 
of  the  total  number  of  shares  of  all  other  classes  of  stock 
(except  nonvoting  stock  which  is  limited  and  preferred  as 
to  dividends).      (I.R.C.   §  338(d)(3)). 

Grossed-up  basis  equals  the  purchasing  corporation's 
actual  basis  in  the  acquired  corporation's  stock  on  che 
acquisition  date  divided  by  that  percentage  of  the  acquired 
corporation's  total  shares  which  is  being  purchased.  (I.R.C. 
§  338(b) (2) ) . 

If  the  purchasing  corporation  holds  all  of  the  acquired 
corporation's  stock,  gain  or  loss  is  not  recognized  by  the 
acquired    corporation    as    a    result    of    the    deemed    sale   to  the 
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same  extent  gain  or  loss  is  not  recognized  by  a  corporation 
that  sells  its  assets  in  a  single  transaction  under  a  12-month 
plan  of  complete  liquidation  under  Code  Section  337.  (I.R.C. 
§  338(a) ( 1 ) (c) ) .  . 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code,  as  amended  and 
in  effect  for  the  taxable  year,  with  certain  modifications 
not  relevant  here.      (G.L.   c.   63,   §  30(5)(a)). 

For  Massachusetts  corporate  tax  purposes,  a  corporation 
making  a  qualified  stock  purchase  under  I.R.C.  §  338  will 
get  a  stepped-up  basis  in  the  acquired  corporation's  assets 
to  the  same  extent:  the  corporation  receives  a  stepped-up 
basis  for  federal  tax  purposes.  For  Massachusetts  tax 
purposes,  no  gain  or  loss  will  be  recognized  by  the  acquired 
corporation  if  no  gain  or  loss  is  recognized  for  federal 
tax  purposes. 


Very  truly  yours, 


Commiss/Loner  of  Revenue 


IAJ:VGS:mf 
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COMMISSIONER 


June  27,  1984 


Your  corporation  elects  a  federal  tax  credit  for  its 
contributions  to  a  tax  credit  employee  stock  ownership  plan 
(ESOP).  You  inquire  as  to  the  Massachusetts  corporate  excise 
treatment  of  this  business  expense. 

The  Massachusetts  corporate  excise  is  measured  in  part 
by  net  income.  "Net  income"  is  defined  as  gross  income 
less  the  deductions,  but  not  credits,  allowable  under  the 
provisions  of  the  Internal  Revenue  Code.  Certain  federal 
deductions,  not  here  relevant,  are  not  allowed.  (G.L.  c. 
63,   §  30(5) (b)  )  . 

For  federal  purposes  a  corporation  may  elect  an  income 
tax  credit  for  contributions  to  a  tax  credit  ESOP.  (I.R.C. 
§  44G(a)(l)).  No  deduction  is  allowed  for  amounts  the 
corporation  is  required  to  transfer  to  a  tax  credit  ESOP 
to  qualify  for  the  tax  credit.  (I.R.C.  §  44G(c)(5)).  A 
deduction  is  allowed  in  an  amount  equal  to  the  credit 
remaining  unused  at  the  end  of  the  fifteenth  carryover  year. 
(I.R.C.     §§  44G(c) (  5  ) ,   404  (i)  )  . 

Based  on  the  foregoing,  it  is  ruled  that  in  determining 
ics  Massachusetts  corporate  excise,  a  corporation  may  deduce 
only  that  amount  of  business  expense  related  to  a  tax  credit 
ESOP  which  is  deducted  federally  pursuant  to  I.R.C.  §§ 
44(G) (c)(5)  and  404(i) . 


lAJ : SFR:mf 
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("Corporation")   is  developing  a 
system  for  electronic  transmission  of  facsimiles  of  business 
Jocunents.     You  inquire  ibout  tne  application  of  the  sales  tax 
Lo  the  Corporation's  charges  to  customers  who  use  the  system. 

Under  che  system,    facsimiles  will  be  se-it  electronically 
between  transmi ss i  j-n  machines  via  satellite  and  leased  data 
1 i  nes . 

Initially,   the  macnines  will  be  located  only  at  business 
premises  of  the  Corporation.     Customers  will  drop  off  documents 
and  pick  up  facsimiles  at  the  nearest  transmission  office  of 
the  Corporation,  or  the  Corporation's  own  couriers  will  pick  up 
documents  and   Jrop  off  facsimiles  at  the  business  premises  of 
the  customer. 

During  this  initial  phase,   the  Corporation  will  make  a  base 
charge  for  each  document  transmitted,   plus  an  additional  charge 
per  page  if  the  document  is  longer  than  a  stated  number  of 
pages.     V/here  the  Corporation  picks  up  the  docunent  or  d  livers 
the  facsimile,   no  separate  charge  will  be  made  for  this 
oervice,  but  a  lower  schedule  of  charges  will  apply  where  the 
Corporation  does  not  provide  this  service. 

In  a  second  phase,    facsimile  transmission  machines  owned  by 
the  Corporation  will  be  installed  on  the  premises  of 
customers.     In  some  cases,    facsimiles  will  be  transmitted  from 
ono  customer-premise  macnine  to  another.     In  other  cases  a 
customer-premise  machine  .vill  be  used  at  one  end  of  the 
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transaction  only,   and  pickup  or  delivery  may  be  the 
responsibility  of  the  Corporation  or  of  the  sender  or 
recipient,  as  the  case  may  be.     In  this  phase,   the  Corporation 
will  make  a  base  monthly  charge  for  use  of  each  customer- 
premise  machine,   plus  a  transaction  charge.     The  transaction 
charge  will  vary  depending  upon  the  length  of  the  document, 
whether  a  machine  at  an  office  of  the  Corporation  is  used,  and 
whether  the  Corporation  or  the  sender  or  recipient  is 
responsible  for  pickup  or  delivery. 

"Sale"   is  defined  for  sales  tax  purposes  as  including: 

"(a)     Any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,    lease,   rental,   conditional  or  otherwise, 
of  tangible  personal  property  for  a  consideration,   in  any 
manner  or  by  any  means  whatsoever. 

[and] 

(f)     The  furnishing  of  information  by  printed,  mimeographed 
or  multigraphed  matter  or  by  duplicating  written  or  printed 
matter  in  any  other  manner,   including  the  services  of 
collecting,   compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other  persons, 
but  excluding  the  furnishing  of  information  which  is 
personal  or  individual  in  nature  and  which  is  not  or  may 
not  be  substantially  incorporated  in  reports  furnished  to 
other  persons.    .    ."     G.L.  c.   64H,    §  1(12). 

Taxable  sales  do  not  include  sales  of  transportation  or 
communication  services,   or  personal  service  transactions  which 
involve  no  sale  of  tangible  personal  property  or  involve  sales 
as  inconsequential  elements  for  which  no  separate  charges  are 
made.     G.L.   c.   64H,    §  1(13). 

In  the  first  phase,   the  Corporation  will  in  substance  be 
providing  the  service  of  furnishing  personal  information  in 
written  form.     The  object  of  its  transactions  with  customers 
will  not  be  the  transfer  of  tangible  personal  property.  This 
is  also  true  of  the  second  phase,   except  insofar  as  the 
Corporation  will  be  renting  or  leasing  facsimile  transmission 
machines  to  its  customers.     Such  rentals  or  leases  fall  within 
the  definition  of  taxable  "sales"  in  Chapter  64H,  Section 
1 ( 12 ) ( a ) ,   supra . 

Accordingly,    it   is  ruled  that: 

1.     The  Corporation's  base  charges  and  additional  per-page 
charges  in  the  initial  phase  will  not  be  subject  to  the  sales 
tax . 
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2.  The  Corporation's  monthly  charges  in  the  second  phase 
for  use  of  facsimile  transmission  machines  in  Massachusetts 
will  be  subject  to  the  sales  tax, 

3.  The  Corporation's  transaction  charges  in  the  second 
phase  will  not  be  subject  to  the  sales  tax  if  they  are  set  in 
good  faith  for  business  reasons  and  not  to  understate  the 
amount  subject  to  tax. 


Very  truly  yours, 


Commiasrioner  of  Revenue 


lAJ : JXD: cm 


LR  84-47 


IRA  A.  JACKSON 


COMMISSIONER 


June  26,  1984 


You  inquire  about  the  application  of  the  sales  and 
use  taxes  to  a  sales  promotion  program  to  be  undertaken 
by  your  client  ( "Company" ) .  Under  the  program,  the  Company 
will  offer  a  camera,  free  of  charge,  to  each  customer  who 
makes  a'  purchase  of  $100  or  more.  In  addition,  it  will 
offer  cameras  to  customers  who  make  purchases  of  at  least 
$50  but  less  than  $100,   for  an  additional  charge  of  $5. 

The  promotion  will  be  offered  to  customers  within  and 
without  Massachusetts.  The  Company  will  purchase  the  cameras 
in  Massachusetts  for  $8.95  each. 

The  sales  tax  is  imposed  on  retail  sales  of  tangible 
personal  property  (G.L.  c.  64H,  §  2).  "Retail  sale"  is 
defined  as  a  sale  of  tangible  personal  property  for  any 
purpose  other  than  resale  in  the  regular  course  of  business 
(G.L.  c.  64H,  §  1(13)).  A  Massachusetts  registered  vendor 
may  give  a  resale  certificate  (Form  ST-4)  in  lieu  of  paying 
the  sales  tax  if,  at  the  time  he  purchases  tangible  personal 
property,  he  intends  to  sell  it  in  the  regular  course  of 
business  or  is  unable  to  ascertain  whether  the  property 
will  be  sold  or  used  for  some  other  purpose  (G.L.  c.  64H, 
§  8(b)).     Section  8(d)  of  Chapter  64H  provides: 

If  a  purchaser  v/ho  gives  a  certificate  makes  any 
use  of  the  property  other  than  retention, 
demonstration  or  display  while  holding  it  for 
sale  in  the  regular  course  of  business,  the  use 
shall  be  deemed  a  retail  sale  by  the  purchaser 
as   of   the   time   the   property   is   first   used  by  him, 
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and  the  cost  of  the  property  to  him  shall  be  deemed 
the  gross  receipts  from  such  retail  sale. 

In  determining  the  sales  price  on  which  the  sales  tax 
is  based,  cash  discounts  allowed  and  taken  on  sales  are 
excluded   (G.L.   c.   64H,   §  1 ( 14 ) ( c ) ( i ) ) . 

General  Laws  Chapter  64H,  Section  6(b)  exempts  from 
the  sales  tax  sales  of  tangible  personal  property  which 
the  vendor  is  obligated  under  the  terms  of  any  agreement 
to  deliver  (1)  to  a  purchaser  outside  the  Commonwealth  or 
to  a  designee  outside  the  Commonwealth  of  a  purchaser  outside 
the  Commonwealth  or  (2)  to  an  interstate  carrier  for  delivery 
to  a  purchaser  outside  the  Commonwealth  or  to  a  designee 
outside  the  Commonwealth  of  a  purchaser  outside  the 
Commonwealth . 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  Company  may  give  a  resale  certificate  in  lieu 
of  paying  the  sales  tax  on  its  purchase  of  the  cameras. 

2.  The  Company  is  the  consumer  of  the  cameras  that 
it  will  give  away  free  of  charge  to  customers  who  have  made 
purchases  of  $100  or  more,  whether  the  customers  to  whom 
they  will  be  given  are  located  in  Massachusetts  or  elsewhere. 
The  Company  must  include  the  cost  to  it  of  such  cameras 
in  its  gross  receipts  for  the  period  during  which  the  cameras 
are  given  away. 

3.  The  Company  must  pay  the  tax  on  its  sales  of  cameras 
for  $5  in  Massachusetts,  except  for  any  sales  that  are  exempt 
under  Chapter  64H,  Section  6(b). 

Each  sales  promotion  involving  sales  by  a  retailer 
for  less  than  cost  will  be  addressed  on  its  own  facts;  this 
ruling  should  not  be  construed  as  representing  the 
Commissioner's  position  on  all  such  promotions. 


Very  truly  yours. 


CommisJiioner  of  Revenue 
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("Manufacturer")  is  a  registered 
Massachusetts  vendor  that  manufactures  equipment  used  in 
food  preparation. 

("Distributor")  purchased  from  the  Manufacturer  a 
refrigerator,  a  freezer,  and  a  dishwashing  machine,  and 
sold    them    in.    turn    to  ("Purchaser"),  a 

maker  of  jellies  and  other  prepared  foods.  The  Manufacturer 
shipped  the  equipment  directly  from  Ohio  to  the  Purchaser 
in  Massachusetts.  You  inquire  whether,  in  these 
circumstances,  the  Distributor  or  the  Purchaser  is  required 
to  present  exempt  use  certificates  in  connection  with  these 
sales . 

It  is  assumed  on  the  basis  of  your  statement  of  facts 
that  the'  Distributor  is  not  engaged  in  business  in 
Massachusetts  within  the  meaning  of  General  Laws  Chapter 
64H,   Section  1(5). 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  a  vendor's  gross  receipts  from  sales  at  retail  of  tangible 
personal  property  in  Massachusetts;  "sale  at  retail"  does 
not  include  sales  for  resale  in  the  regular  course  of  business 
(G.L.  c.   64H,   §  1(13 ))  . 

Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;  "storage,  use  or  other 
consumption"  does  not  include  the  sale  of  tangible  personal 
property  in  the  regular  course  of  business  or  the  retention 
of  tangible  personal  property  for  sale,  in  the  regular  course 
of  business   (G.L.  c.   641,   §  1(4),  (5)). 
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Section  1(13)  of  Chapter  64H  provides: 

The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  making  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts. 

Section  6(s)  of  Chapter  64H  sets  forth  a  limited 
exemption  for  sales  of  machinery  used  directly  and  exclusively 
in  an  industrial  plant  in  the  actual  manufacture,  conversion 
or  processing  of  tangible  personal  property  to  be  sold.  Th'e 
facts  you  state  do  not  establish  that  the  sales  about  which 
you  inquire  are  exempt  under  Section  6(s).  In  any  of  the - 
following  circumstances,  for  example,  the  exemption  would 
not  apply:  (1)  if  the  equipment  is  not  used  in  an  "industrial 
plant;"  (2)  if  the  refrigerator  and  freezer  are  used  to 
store  food  prior  to  the  Purchaser's  first  processing 
operation,  or  after  its  last  processing  operation;  or  (3) 
if  the  dishwashing  machine  is  used  partly  or  exclusively 
to  wash  utensils  used  in  food  processing. 

It  is  the  responsibility  of  the  Purchaser  to  present 
an  exempt  use  certificate,  if  appropriate,  upon  the  sales. 
However,  the  sales  to  the  Purchaser  will  be  presumed  to 
be  subject  to  tax  if  the  Purchaser  does  not  present  an  exempt 
use  certificate  (G.L.  c.  64H,  §  8;  G.L.  c.  641,  §  8),  and 
the  tax,  if  it  applies,  will  be  a  debt  from  the  Distributor 
to  the  Manufacturer,  recoverable  in  the  same  manner  as  other 
debts   (G.L.   c.   64H,   §  3;  G.L.  c.   641,   §  4). 


Verv  trul 


yours , 


ioner  of  Revenue 
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( 


Company 


" )  operates 


a  direct  mail  business  that  uses  word  processing  equipment 
in  connection  with  the  production  of  printed  matter.  You 
inquire  whether  the  Company's  purchase  of  the  equipment 
is  subject  to  trie  sales  tax. 

The  Company  uses  the  equipment  to  compose  and  print 
letters  for  its  customers.  For  example /  a  university  may 
engage  the  Company  to  periodically  prepare  solicitation 
letters  to  be  sent  to  its  alumni.  The  university  would 
give  the  Company  a  current  list  of  its  alumni,  which  the 
Company  would  record  on  a  magnetic  disc,  and  update  from 
time  to  time  as  needed.  The  Company  would  use  the  word 
processing  equipment  to  print  the  solicitation  letters, 
with  appropriate  personal  references,  and  to  print  the 
envelopes  and  address  labels  for  the  letters  as  well. 

In  addition  to  the  printing  of  letters,  envelopes  and 
labels,  the  word  processing  equipment  is  used  to  generate 
personal  or  individual  information  for  customers,  in  the 
form  of  printouts.  (For  example,  a  university  may  request 
from  the  Company  an  up-to-date  list  of  the  telephone  numbers 
of  its  alumni  who  have  made  substantial  donations  in  the 
past.)  In  such  cases,  the  Company  typically  provides  a 
single  printout  of  the  requested  information.  The  Company 
makes  a  separate  charge  for  the  information,  which  includes 
a  "set-up"  charge  and  a  charge  per  thousand  words  in  the 
printout . 

General  Laws  Chapter  64H,  Section  6(s)  exempts  from 
the  sales  tax  sales  of  machinery  and  replacement  parts  thereof 
"used     directly     and     exclusively. ♦ .in     an     industrial  plant 
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in  the  actual  manufacture,  conversion  or  processing  of 
tangible  personal  property  to  be  sold."  (Emphasis  added.) 
"Sale"  is  defined  for  sales  and  use  tax  purposes  as 
including : 

(a)  Any  transfer  of  title  or  possession,  or  both, 
exchange,  barter,  lease,  rental,  conditional  or 
otherwise,  of  tangible  personal  property  for  a 
consideration,  in  any  manner  or  by  any  means 
whatsoever . 

(b)  The  producing,  fabricating,  processing,  printing 
or  imprinting  of  tangible  personal  property  for 
a  consideration  for  consumers  who  furnish  either 
directly  or  indirectly  the  materials  used  in  the 
producing,  fabricating,  processing,  printing  or 
imprinting . 


(e)  A  transfer  for  a  consideration  of  the  title 
or  possession  of  tangible  personal  property  which 
has  been  produced,  fabricated  or  printed  to  the 
special  order  of  the  customer,  or  of  any 
publication. 

[and] 

(f)  The  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other 
persons  "     G.L.  c.   64H,   §  1(12). 

Subsection    (11)    of    Sales   and   Use   Tax   Regulation  64H.06 
("Automatic  Data  Processing")  provides: 

Whether  [processing  of  customer-furnished  data] 
is  taxable  depends  upon  the  form  of  the  output. 
Where  the  output  is  provided  to  the  customer  in 
human-readable  form,  the  transaction  is  regarded 
as    one    the    real    object    of    which    is    the  service 
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of  furnishing  personal  or  individual  information, 
and  the  transfer  of  the  medium  on  which  the  output 
is  printed  is  regarded  as  inconsequential  in  such 
cases.  Therefore,  such  transactions  are  not  subject 
to  tax.  Where  the  output  is  provided  to  the 
customer  in  machine-readable  form,  the  transaction 
is  regarded  as  one  the  real  object  of  which  is 
the  transfer  of  tangible  personal  property,  viz., 
an  aid  to  equipment  operation.  Hence,  such 
transactions  are  subject  to  tax. 

The  word  processing  equipment  about  which  you  inquire 
does  not  qualify  for  exemption  under  General  Laws  Chapter 
64H,  Section  6(s).  It  is  used  partly  in  the  manufacturing 
or  processing  of  tangible  personal  property  to  be  sold, 
but  it  is  also  used  in  the  non-taxable  furnishing  of 
personalized  information.  Section  6(s)  by  its  terms  applies 
only  where  machinery  is  used  exclusively  in  an  exempt 
activity. 

Accordingly,  it  is  ruled  that  the  Company's  purchase 
of  the  word  processing  equipment  is  subject  to  the  sales 
tax. 


Commissj  oner  of  Revenue 
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The  ("Company")  is 

engaged  in  the  business  of  manufacturing  custom  architectural 
woodwork/   including  custom  mouldings. 

The  moulder  machine  used  by  the  Company  to  manufacture 
mouldings  requires  cutters.  When  it  is  not  practicable 
to  purchase  cutters  the  Company  grinds  cutters  for  the  moulder 
machine.  Customers  ordering  mouldings  which  require  these 
specially  ground  cutters  are  required  to  purchase  the  cutters. 
The  Company  also  grinds  cutters  to  sell  to  other  manufacturing 
businesses.     All  cutters  ground  are  sold  to  customers. 

The  Company  is  interested  in  purchasing  a  machine 
("grinder")  to  grind  cutters.  The  Company  requests  a  ruling 
as  to  whether  its  purchase  of  the  grinder  will  be  subject 
to  the  Massachusetts  sales  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  6(s) 
exempts  from  sales  taxation  sales  of  machinery  and  replacement 
parts  thereof  used  directly  and  exclusively  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal 
property  to  be  sold.  No  exemption  exists  for  sales  of 
machinery  used  to  manufacture  items  that  the  purchaser  of 
the  machinery  uses  itself  rather  than  sells. 

Machinery  is  "deemed  to  be  used  directly  and  exclusively 
in  the  actual  manufacture,  conversion  or  processing  of 
tangible  personal  property  to  be  sold  only  where  such 
machinery  is  used  solely  during  a  manufacturing,  conversion 
or  processing  operation  to  effect  a  direct  and  immediate 
physical  change  upon  the  tangible  personal  property  to  be 
sold...".      (G.L.   c.   64H,   §  6(s)). 
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The  grinder  will  be  used  directly  and  exclusively  in 
the  actual  manufacture  of  cutters.  The  grinder  will  be 
used  solely  during  a  manufacturing  operation  to  effect  a 
direct  and  immediate  physical  change  upon  the  cutters.  For 
purposes  of  exempting  the  grinder  from  the  sales  tax,  the 
cutters  manufactured  must  be  sold  within  the  meaning  of 
Chapter  64H. 

The  definition  of  sale  includes  any  transfer  of  title 
or  possession  or  both,  of  tangible  personal  property  for 
consideration  in  any  manner  or  by  any  means  whatsoever  or 
a  transfer  for  a  consideration  of  the  title  or  possession 
of  tangible  personal  property  which  has  been  produced, 
fabricated  or  printed  to  the  special  order  of  the  customer. 
(G.L.  c.   64H,   §  1(12)  )  . 

The    cutters    manufactured    by  the 

are    not    consumed    or    destroyed    in    the    process  of 
manufacturing    mouldings.      Cutters    are    not    merely  component 
parts   of   the  moulder  machine   but  are  reusable  and  of  unique- 
utility  to  the  particular  customer. 

If  title  to,  or  possession  of  the  cutters  is  transferred 
for  a  consideration  to  the  customer  they  are  sold  within 
the  meaning  of  Chapter  64H. 

For  purposes  of  exempting  the  grinder  from  sales  taxation 
title  to  the  cutters  must  pass  to  the  customer  prior  to 
any  use  of   the  cutters   by  the 

Following  use  by  the  Company,  the  customer  must  have  a 
continuing  right  to  possession  of  the  cutter,  whether  he 
exercises  that  right  immediately  or  leaves  the  cutter  in 
the  Company's  possession. 

The  grinder,  to  be  purchased  by  the 

will  be  exempt  from  Massachusetts  sales  taxation 
if  the  grinder  is  used  directly  and  exclusively  in  the  actual 
manufacture  of  the  cutters,  and  all  cutters  ground  are  sold 
within  the  meaning  of  Chapter  64H. 


Very  truly  yours. 


Commissioner  of  Revenue 
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while  a  resident  of  Connecticut,  you 
began  participating  in  a  contributory  profit-sharing/retire- 
ment plan  with  a  Connecticut  corporation.  On  July  1  ,  1982  , 
you  moved  to  Massachusetts,  while  maintaining  your  employment 
with  the  Connecticut  corporation.  On  February  18,  1983, 
you  terminated  your  employment  v/ith  the  corporation  and, 
soon  after,  received  a  lump-sum  distribution  comprised  of 
your  contributions  to  the  plan,  your  employer's  contributions, 
and  interest  thereon.  You  inquire  as  to  the  Massachusetts 
income  tax  treatment  of  the  lump-sum  distribution. 

Massachusetts  residents  are  taxed  on  their  taxable 
income  v;hich  is  their  federal  gross  income  with  certain 
adjustments  made  pursuant  to  General  Laws  Chapter  62,  Sections 
2  and  3.  Income  from  annuity  stock  bonus,  pension, 
profit-sharing,  annuity  or  deferred-payment  plans  or  contracts 
described  in  Internal  Revenue  Code  Section  404  should  be 
deducted  from  federal  gross  income  in  the  determination 
of  Massachusetts  gross  income,  until  an  aggregate  amount 
of  such  income  has  been  deducted  equal  to  the  aggregate 
of  all  amounts  previously  subjected  to  Massachusetts  income 
taxation.      (G.L.   c.   62,   §  2(a)(2)(F)). 

Massachusetts  gross  income  is  comprised  of  Part  A  gross 
income,  taxable  at  ten  percent,  v/hich  consists  of  dividends, 
net  capital  gain  and  certain  interest,  and  Part  B  gross 
income,  taxable  at  five  percent,  which  includes  the  remainder 
of  Massachusetts  gross  income.      (G.L.     c.   62,   §  2(b)). 

The  amount  you  received  as  a  lump-sum  distribution, 
less  "any  amount  previously  subjected  to  Massachusetts  income 
taxation,  is  subject  to  Massachusetts  income  taxation  and 
is  includible  in  your  Part  B  taxable  income. 


Very  trulv  yours. 


IAJ:VGS:mf  Commissioner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  computer  programs  sold 
by  ("Company")    to  its   independent  retail 

dealers  in  Massachusetts. 


You  state  that  the  Company  intends  to  sell  to  its 
independent  retail  dealers  tv/o  computer  softv/are  programs 
on  magnetic  tape.  The  first  computer  program  consists  in 
actuality  of  two  programs:  one,  a  standard  "canned"  program 
designed    by  and    the  other, 

a    customized    program   designed  by 

("Computer  Program  Corporation").  The  two 
programs  are  compatible:  the  standard  "canned"  program 
is  sold  directly  to  the  dealers;  the  customized  program 
is    sold   by   the  to   the  Company, 

and  the  Company  in  turn  sells  the  customized  program  to 
its  small-volume  retail  dealers. 


The     second     computer     program     is     designed  completely 
by  the  for  use  by  the  Company's 

large-volume  retail  dealers.  This  program  is  designed  to 
analyze  sales,  control  inventory,  and  to  perform  other 
accounting  functions.  The  program  enables  the  dealer  to 
communicate  directly  with  the  Company's  computer  system. 
The    program    is     sold    by  the 

to  the  Company,  and  the  Company  in  turn  sells  the  program 
to  its  large-volume  retail  dealers. 
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Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property.  A  sale  is  defined  as  any  transfer 
of  title  or  possession  of  tangible  personal  property  for 
consideration,  including  a  rental  or  lease.  (G.L.  c.  64H, 
§  1(12)  (a)  )  . 

A  sale  is  further  defined  as 

[t]he  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other 
persons   (G.L.   c.   64H,   §  l(12)(f)). 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on 
Automatic  Data  Processing  provides  that  sales  of  computer 
programs  on  magnetic  tape,  whether  "canned"  or  custom 
programs,  are  subject  to  the  sales  tax.  ( See  830  CMR 
64H.06(6) (a) ,    (b),  (c)). 

1.  The  first  computer  program,  designed  for  use  by 
the  Company's  small-volume  retail  dealers,  is  composed  of 
two  programs,  both  on  magnetic  tape.  Therefore,  the  sales 
of  the  first  program  to  the  Company's  small-voluma  retail 
dealers  in  Massachusetts  are  subject  to  the  Massachusetts 
sales  tax. 

2.  The  second  computer  program,  designed  for  use  by 
the  Company's  large-volume  retail  dealers,  is  on  magnetic 
tape.  Therefore,  sales  of  the  second  program  to  the  Company's 
large-volume  retail  dealers  in  Massachusetts  are  subject 
to  the  Massachusetts  sales  tax. 


Very  truly  yours. 


Commis^j oner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts   sales   tax  to  sales  of  products  of  your  client, 

("Company"),  a  multilevel  marketing 
company.  You  also  v/ish  to  know  v^hether  the  Company  should 
register  as  a  vendor,  and  what  the  due  dates  and  procedures 
are  for  filing  returns  and  making  payments  of  taxes. 

You  state  that  the  Company  sells  food  supplements 
and  ointments  made  from  flower  pollen  concentrates.  The 
Company  markets  its  products  through  a  multilevel 
distribution  plan  involving  independent  distributors.  The 
products  are  sold  to  the  distributors  at  wholesale  prices. 
Some  distributors  intend  to  register  as  vendors;  others 
do  not . 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Section  6(h)  of  Chapter  64H  exempts  from  the  sales  tax 
sales  of  food  products  sold  for  human  consumption. 
Specifically  excluded  from  the  definition  of  food  products 
are  "medicines,  tonics  and  preparations  in  liquid,  powdered, 
granular,  tablet,  capsule,  lozenge  and  pill  form  sold  as 
dietary  supplements  or  adjuncts."     (G.L.  c.   64H,  §  6(h)). 

Section  6(1)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  of  medicine  on  the  prescriptions  of  registered 
physicians . 

Food  supplements  made  from  flower  pollen  concentrates 
are  not  included  within  the  definition  of  food  products. 
Neither  the  food  supplements  nor  the  ointments  made  from 
flower    pollen    concentrates    are    sold    on    the  prescriptions 
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of  registered  physicians.  Therefore,  retail  sales  of  the 
Company's  products,  food  supplements  and  ointments,  are 
subject  to  the  Massachusetts  sales  tax. 

You  inquire  whether  the  Company  should  register  as 
a  vendor. 

A  vendor  is  defined  as  any  retailer  or  other  person 
selling  tangible  personal  property  the  sales  of  which  are 
taxable.  (G.L.  c.  64H,  §  1(18)).  No  person  may  do  business 
in  Massachusetts  as  a  vendor  unless  a  registration  has 
been  issued  to  him  for  each  place  of  business  in  accordance 
with  the  requirements  of  Chapter  62C,  Section  67.  (G.L. 
c.   64H,   §  7 ) . 

A  retail  sale  is  defined  as  a  "sale  of  tangible  personal 
property  for  any  purpose  other  than  resale  in  the  regular 
course  of  business."  (G.L.  c.  64H,  §  1(13)).  All  of  a 
vendor's  gross  receipts  from  the  sale  of  tangible  personal 
property  are  presumed  to  be  from  retail  sales  unless  the 
vendor  takes  from  the  purchaser  in  good  faith  a  Massachusetts 
resale  certificate.      (G.L.   c.   64H,   §  8). 

The  Company  is  a  vendor  as  defined  in  Chapter  64H, 
Section  1(18)  and  therefore  should  register  as  a  vendor 
v/ith  the  Taxpayer  Assistance  Bureau.  All  of  the  Company's 
gross  receipts  from  the  sales  of  its  products  will  be 
presumed  to  be  from  taxable  retail  sales  unless  the  Company 
takes  in  good  faith  from  its  distributors  resale 
certificates . 

You  also  inquire  what  are  the  procedures  for  vendor 
registration.  booklet    ABCs  of 

Massachusetts  Taxes;  Sales  and  Use  Taxes,  Form  TA-1,  and 
the  State  Tax  Administration  Regulation  on  Sales  and  Use 
Tax  Returns  and  Payments.  These  documents  should  answer 
your  questions. 

If  the  Company  wishes  to  collect  and  pay  sales  taxes 
on  behalf  of  all  its  independent  distributors,  please  contact 
Mr.  William  Halmkin,  Deputy  Commissioner  for  Operations. 
His  office  will  determine  v/hether  the  Company  may  pay  the 
sales  tax  directly  to  the  Commissioner  on  behalf  of  its 
distributors . 


Very  trulyi  yours, 


Commissioner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  videotaped  advertisements 
by  ("Company").     The  Company 

produces  the  videotapes  and  then  sells  them  for  use  on  local 
cable  television  stations. 

Chapter  64H,  Section  2  imposes  a  five  percent  sales 
tax  on  retail  sales  of  tangible  personal  property.  A  sale 
is  defined  as  any  transfer  of  title  or  possession  of  tangible 
personal  property  for  consideration.  (G.L.  c.  64H,  § 
l(12)(a)).  A  sale  is  further  defined  as  "(a]  transfer  for 
a  consideration  of  the  title  or  possession  of  tangible 
personal  property  which  has  been  produced,  fabricated  or 
printed  to  the  special  order  of  the  customer,  or  of  any 
publication."     (G.L.   c.     64H,   §  l(12)(c)). 

Chapter  64H,  Section  1(13) (c)  excludes  from  the 
definition  of  a  retail  sale  "professional,  insurance,  or 
personal  service  transactions  which  involve  no  sale  or  which 
involve  sales  as  inconsequential  elements  for  which  no 
separate  charges  are  made."  The  Massachusetts  Supreme 
Judicial  Court  set . out  the  standard  for  determining  whether 
or  not  a  transaction  is  a  service  transaction  in  Houghton 
Mifflin  Co.   v.   State  Tax  Commission; 

[t]he  test  is  the  object  of  the  transaction.  If 
the  buyer's  fundamental  object  is  to  obtain  the 
item  of  personal  property  transferred  to  it,  the 
sale  of  that  property  cannot  reasonably  be 
considered  "inconsequential"  and  the  transaction 
cannot  reasonably  be  considered  one  for  personal 
service.      (373  Mass.   772,   775  (1977)). 


LR  84-55 


-  2  - 


August  1,    198  4 


The  Sales  and  Use  Tax  Regulation  on  Advertising  Agencies 
states  that  sales  of  commercials  "embodied  in  a  tangible 
form,  such  as  film  or  videotape,"  by  a  producer  or  a  studio 
are  subject  to  sales  tax.  "(Tjhe  real  object  of  the 
transaction  is  a  transfer  of  tangible  personal  property, 
and  a  tax  applies  to  the  total  amount  paid  by  the  purchaser 
for  the  commercial."     (830  CMR  64H . 05 ( 2 ) ( c ) ) . 

The  sales  of  videotaped  advertisements  are  transactions 
the  object  of  which  is  to  obtain  the  videotaped 
advertisements,  not  to  obtain  a  personal  service.  Therefore, 
the  sales  of  videotaped  advertisements  by  the  Company  are 
subject  to  the  sales  tax. 


Very  truly  yours, 


Commias Loner  of  Revenue 
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("Utility")   is  an  electric  utility 
that  enters  into  agreements  with  cable  television  companies 
pecnitting  tne  coinpanies  to  attach  coaxial  cable  and  related 
materials  and  equipment  to  tne  Utility's  poles.     You  inquire 
w'aetnec  the  Utility's  cnarges  under  one  agreements  are  subject 
CO  tne  sales  tax. 

Ine  agree.-nents  characterize  tae  Utility        "licensor"  and 
the  company  as  "licensee".     They  include  che  following 
provisions : 

"Licensor  agrees  to  issue  to  Licensee  for  any  lawful 
conmun icat ions  purpose,   revocaole,  nonexclusive  licenses 
authorizing  the  attachment  of  Licensee's  attachments  to 
Licensor's  poles.    .   .  ." 

".Jo  use,  however  extended,  of  Licensor's  poles  or  payment 
of  any  fees  or  charges  required  under  this  Agreement  shall 
create  or  vest  in  Licensee  any  ownership  or  property  rights 
in  such  poles.     Licensee's  rights  herein  snail  be  and 
remain  a  license." 


"Nothing  herein  contained  shall  oe  construed  as  a  grant  of 
any  exclusive  authorization,   right  or  privilege  to 
Licensee.     Licensor  shall  have  the  right  to  grant,  renew 
and  extend  rights  and  privileges  to  others  not  parties  to 
this  Agreement,  by  contract  or  otherwise,  to  use  any  pole 
covered  by  tnis  Agreement." 
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The  contract  price  consists  of:     (1)  an  annual  "at tachfnent 
fee"  for  each  pole  o-n  which  space  has  been  reserved  or  occupied 
by  the  co.npany,  and  (2)   a  charge  based  on  the  cost  to  the 
Utility  of  conducting  field  surveys  and  inspections,  removing 
the  company's  attacnments  froin  poles,   and  other  work  performed 
for  the  company  by  the  utility. 

Tne  sales  tax  is  an  excise  on  retail  sales  of  tangirDle 
personal  property  (G.L.  c.   54H,  §  2).     "Sale"  generally  means 
"(a]ny  transfer  of  title  or  possession,  or  botn,  exchange, 
barter,   lease,   rental,  conditional  or  otherwise,  of  tangiole 
personal  property  for  a  consideration,   in  any  manner  or  by  any 
means  whatsoever."     The  definition  of  "sale"   in  the  sales  tax 
does  not  include  licenses  to  use  tangible  personal  property. 

The  principal  criterion  for  distinguishing  oetween  leases 
and  licenses  in  i^assacnuset ts  is  whether  the  owner  of  the 
property  in  question  has  granted  (1)  an  exclusive  right  to  use 
the  property  for  ail  purposes  not  prohibited  by  the  agreement 
(a  lease);  or   (2)  a  non-exclusive  right  to  use  the  property  for 
a  particular  purpose  (a  license).     See  Jones  v.   Donnelly,  221 
,<ass.   213   (1915),  wherein  the  Supreme  Judicial  Court  held  thac 
an  agreement  granting  the  right  to  use  the  roof  of  a  building 
for  advertising  purposes  created  a  license,  not  a  lease. 

On  the  facts  you  state,   the  Utility  is  granting  the  cable 
television  companies  a  non-exclusive  right  to  use  its  poles  for 
the  limited  purpose  of  attaching  cables  and  related  items. 
This  grant  is  a  license  to  use,  not  a  lease  of,   the  poles. 
Therefore,   it  is  ruled  that  the  charges  for  permitting  the 
attachment  to  the  Utility's  poles  of  coaxial  caole  and  related 
materials  and  equipment  are  not  subject  to  the  sales  tax. 


Very  truly  yours. 


lAJ : JXD:cm 
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("Company")  is  a  general 
contractor  v/hich  operates  in  Massachusetts  and  New  Hampshire. 
Three  of  its  employees  work  and  live  in  New  Hampshire.  You 
inquire  v/hether  the  Company  is  required  to  withhold 
Massachusetts  income  taxes  from  the  wages  of  these  employees. 

Non-residents  of  Massachusetts  are  subject  to 
Massachusetts  income  taxation  on  items  of  gross  income  from 
sources  v/ithin  Massachusetts,  which  are  those  items  derived 
from  or  effectively  connected  ;;ith  (1)  any  trade  or  business, 
including  any  employment  carried  on  by  the  taxpayer  in 
Massachusetts;  (2)  the  participation  in  any  lottery  or 
wagering  transaction  v/ithin  Massachusetts;  or  (3)  the 
ov/nership  of  any  interest  in  real  or  tangible  personal 
property  located  in  Massachusetts.      (G.L.   c.   62,   §  5A(a)). 

Every  employer  making  payment  to  employees  of  wages 
subject  to  tax  under  General  Lav/s  Chapter  62  shall  deduct 
and  withhold  a  tax  upon  such  wages.      (G.L.   c.   62B,   §  2). 

Compensation  for  services  rendered  by  a  non-resident 
wholly  outside  Massachusetts,  even  though  payment  may  be 
made  from  an  office  or  place  of  business  in  Massachusetts 
of  the  employer,  is  not  subject  to  the  individual  income 
tax.  •  Where  an  individual  is  paid  a  salary  and  his  employer 
requires  that  he  perform  services  both  within  and  without 
Massachusetts,    only   that   portion   of    his    salary  attributable 
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to  his  work  in  Massachusetts  will  be  taxed. 

For  purposes  of  Massachusetts  income  tax  v/ithholding, 
the  Company  should  withhold  taxes  only  upon  that  portion 
of  each  non-resident  em.ployee's  v/eekly  wages  v/hich  is 
attributable  to  work  performed  in  Massachusetts. 

If  the  three  employees  who  live  in  New  Hampshire  perform 
no  work  for  the  Company  in  Massachusetts,  no  Massachusetts 
income  taxes  should  he  withheld  from  their  wages. 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  the  purchase  of  motor  vehicles 
for  resale  in  Europe.  You  state  that  you  intend  to  buy 
motor  vehicles  in  Massachusetts  and  other  states  and  take 
them  to  a  freight  forwarder  in  New  Jersey  or  New  York.  From 
there  the  vehicles  would  be  shipped  to  Europe  where  you 
intend  to  sell  them. 

General  Laws  Chapter  64H,  Section  2  imposes  a  five 
percent  sales  tax  on  all  retail  sales  of  tangible  personal 
property  in  Massachusetts,  unless  otherwise  exempted.  A 
retail  sale  is  any  sale  of  tangible  personal  property  for 
any  purpose  other  than  resale  in  the  regular  course  of 
business.  (G.L.  c.  64H,  §  1(13)).  All  sales  are  presumed 
to  be  retail  sales  until  the  contrary  is  established.  (G.L. 
c.   64H,   §  8(a)). 

The  sales  tax  imposed  on  sales  of  motor  vehicles  is 
not  collected  by  the  vendor,  but  is  instead  collected  upon 
registration  of  the  motor  vehicle.  (G.L.  c.  64H,  §  3(c)). 
Every  transfer  of  the  registration  of  a  motor  vehicle  is 
presumed  to  be  a  taxable  retail  sale,  and  no  certificate 
of  registration  can  be  issued  by  the  Registrar  of  Motor 
Vehicles  until  the  owner  furnishes  evidence  that  any  sales 
tax  due  has  been  paid.     (G.L.  c.     64H,  §  25). 

The  Massachusetts  Sales  and  Use  Tax  Regulation  on  Motor 
Vehicles  provides  that  a  sale  of  a  motor  vehicle  to  a  dealer 
holding  a  valid  Massachusetts  vendor's  registration  is  exempt 
from  the  sales  tax  if  the  dealer  has  purchased  the  motor 
vehicle  for  the  exclusive  purpose  of  reselling  it  in  the 
ordinary  course  of  business.  To  qualify  for  the  exemption, 
the    dealer    must    execute    a    Resale    Certificate    (Form  ST-4). 
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The  certificate  "(1)  indicates  that  the  purchaser  holds 
a  valid  Massachusetts  vendor's  registration,  (2)  describes 
the  property  to  be  purchased,  and  (3)  certifies  that  at 
the  time  of  purchase  he  intends  to  sell  or  lease  it  in  the 
regular  course  of  business."     (  830  CMR  64H . 02 ( 5 ) ( a  )  )  . 

A  vendor  is  defined  as  any  person  selling  tangible 
personal  property  the  sales  of  which  are  taxable.  (G.L. 
c.  64H,  §  1(18)).  No  person  may  do  business  in  Massachusetts 
as  a  vendor  unless  a  registration  has  been  issued  to  him 
for  each  place  of  business  in  accordance  with  the  requirements 
of  Chapter  62C,   Section  67.      (G.L.   c.   64H,   §  7). 

To  obtain  a  vendor's  registration,  the  applicant  should 
file  Form  TA-1  with  the  Department  of  Revenue  and  pay  the 
$10.00  registration  fee  for  each  place  of  business.  Upon 
registration,  the  vendor  should  receive  from  the  Department 
of  Revenue  a  Form  ST-1,  the  Sales  and  Use  Tax  Registration 
Certificate.     ( See  4  ABCs  of  Massachusetts  Taxes  5  (1980)). 

Section  5  of  Chapter  90  provides  for  a  special 
registration  procedure  for  motor  vehicles  owned  or  controlled 
by  dealers.  A  dealer  may  make  application  to  the  Registrar 
of  Motor  Vehicles  for  a  general  distinguishing  number  or 
mark.  If  the  Registrar  approves  the  application,  all  motor 
vehicles  owned  or  controlled  by  the  dealer  are  considered 
registered  under  the  assigned  general  distinguishing  number 
or  mark  until  they  are  sold.     (G.L.  c.   90,   §  5). 

A  dealer  is  defined  as  "any  person  who  is  engaged 
principally  in  the  business  of  buying,  selling,  or  exchanging 
motor  vehicles  or  trailers  or  motor  vehicle  bodies  or  tops." 
(G.L.  c.  90,  §  1).  Chapter  140,  Section  57  requires  that 
anyone  engaged  in  the  business  of  buying,  selling,  exchanging, 
or  assembling  secondhand  motor  vehicles  must  obtain  a  license 
as  provided  under  Section  59  of  Chapter  140. 

Chapter  140,  Section  58  describes  three  classes  of 
licenses  for  the  buying  and  selling  of  motor  vehicles.  Class 

1  applies  to  the  recognized  agents  of  automobile 
manufacturers,  who  sell  new  motor  vehicles.  Class  1 
license-holders  may  buy  and  sell  secondhand  motor  vehicles 
as  an  incidental  part  of  the  selling  of  new  motor  vehicles, 
but  must  conform  to  the  requirements  of  Chapter  140,  Section 
57  when  buying  and   selling   secondhand  motor  vehicles.  Class 

2  applies  to  persons  v;hose  principal  business  is  the  buying 
and  selling  of  secondhand  motor  vehicles.  Class  3,  a  motor 
vehicle     junk    license,     applies    to    persons    whose  principal 
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business  is  the  buying  of  used  motor  vehicles  to  remodel 
or  disassemble  them.  You  would  need  a  Class  2  license  to 
engage  in  the  purchase  of  secondhand  motor  vehicles  for 
resale  in  Europe. 

Chapter  140,  Section  59  provides  that  the  licensing 
authority  of  each  city  or  town  may  grant  dealers'  licenses. 
Any  person  aggrieved  by  any  action  of  his  city  or  town 
licensing  authority  may  appeal  to  the  Superior  Court  of 
his  county  within  ten  days  of  the  action.  (G.L.  c.  140, 
§59). 

Based  on  the  foregoing,  it  is  ruled  that  purchases 
of  motor  vehicles  for  resale  are  not  subject  to  the  sales 
tax  if  the  purchaser  holds  a  valid  Massachusetts  vendor's 
license  and  executes  a  Resale  Certificate  for  each  vehicle. 
However,  Chapter  140,  Section  57  of  the  General  Laws  requires 
that  you  also  obtain  a  dealer's  license  to  engage  legally 
in  the  business  of  buying  and  selling  motor  vehicles. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JES :mf 


LR  84-58 


August  14,  1984 


You  raquesr  a  ruling  regarding  the  application  of  the 
sales  tax  to  the  rental  of  portable  toilets  by  your  client 
("Client").  The  Client  places  the  toilets  at  requested 
locations  and  periodically  picks  up  the  v;aste  under  rental 
and  service  agreements. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property.  The  definition  of  "sale" 
includes  a  lease  or  rental.      (G.L.  c.   64H,   §  1(12) (a)). 

Section  6(ii)  of  Chapter  64H  exempts  from  the  sales 
tax  "[r]ental  receipts  or  charges  in  connection  with  service 
contracts  by  and  between  waste  service  firms  and  customers 
for  the  use,  maintenance  and  repair  of  refuse  containers 
or  bins  placed  on  customers'   premises  by  waste  service  firms." 

Portable  toilets  under  a  rental  and  service  agreement 
are  not  rented  out  primarily  for  the  containment  of  waste 
or  refuse  as  are  "refuse  containers  or  bins."  The  primary 
function  of  a  portable  toilet  is  to  facilitate  the  elimination 
of  human  waste,  rather  than  to  contain  human  waste. 
Therefore,  the  rental  of  portable  toilets  is  not  included 
within  the  exemption  of  Chapter  64H,  Section  6(ii)  and  is 
subject  to  the  sales  tax. 

2.  Section  1(13) (c)  of  Chapter  64H  excludes  from  the 
definition  of  retail  sale  personal  service  transactions 
v/hich  involve  no  transfer  of  tangible  personal  property 
for     consideration     or    v;hich     involve    transfers     of  tangible 
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personal  property  for  consideration  as  inconsequential 
elements  for  which  no  separate  charge  is  made. 

The  rental  of  portable  toilets  under  rental  and  service 
agreements  is  a  transaction  in  which  the  transfer  of  tangible 
personal  property  is  a  significant  element  of  the  entire 
transaction  and  is  not  a  service  transaction  within  the 
meaning  of  Chapter  64H,  Section  1(13) (c).  But  the  periodic 
cleaning  of  and  pick-up  of  waste  from  portable  toilets  is 
also  a  significant  element  of  the  transaction. 

The  Massachusetts  Supreme  Judicial  Court  in 
Browning-Ferris  Industries,  Inc.  v .  State  Tax  Commission 
held  that  if  services  and  tangible  personal  property  are 
both  provided  as  consequential  elements  of  the  same 
transaction  and  are  billed  separately,  the  charges  for  the 
tangible  personal  property  are  subject  to  the  sales  tax, 
but  the  charges  for  the  services  are  not  subject  to  the 
sales  tax.      ( See  375  Mass.   326,   328-31  (1978)). 


Therefore,  the  charges  for  cleaning  and  pick-up  set 
in  good  faith  by  the  Client  are  not  subject  to  the  sales 
tax  if  such  services  are  separately  stated  in  the  rental 
and  service  agreements. 


Very  truly  yours. 


lAJ: JESrmf 


Commissioner  of  Revenue 
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You  state  that  you  are  a  handicapped  person  currently 
employed  on  a  full  time  basis  by  a  corporation  doing  business 
in  Massachusetts.  You  request  information  as  to  the 
Massachusetts  excise  treatment  of  the  corporation  as  a  result 
of  your  employment. 

Subject  to  certain  restrictions  and  limitations  the 
credit  for  employment  of  certain  new  employees,  ("targeted 
jobs  tax  credit")  may  be  elected  for  federal  income  tax 
purposes  by  employers  who  hire  individuals  who  are  members 
of  certain  targeted  groups.  The  credit  is  computed  with 
respect  to  wages  paid  the  targeted  group  member  employee. 
(Internal  Revenue  Code,  Sections  44B,  51).  Generally  a 
deduction  is  available  to  an  employer  for  ordinary,  necessary 
and  reasonable  wages  paid  to  employees.  (I.R.C.  §§  62, 
162).  The  deduction  for  wages  paid  employees  must  be  reduced 
by  the  amount  of  the  targeted  jobs  tax  credit.  (I.R.C. 
§  280C(b) ) . 

Targeted  groups  are  enumerated  and  detailed  in  Code 
Section  51(d).  An  individual  is  a  targeted  group  member 
if  such  individual  is  handicapped  and  has  been  referred 
to  the  employer  while  receiving  or  upon  completion  of 
rehabilitative  services.     (I.R.C.  §  51(d)). 

The  federal  targeted  jobs  tax  credit  is  not  available 
to  an  employer  for  wages  paid  an  individual  who  is  a  relative 
or  dependent  of  the  employer.  If  the  employer  is  a 
corporation  a  credit  is  not  available  for  wages  paid  to 
an  individual  who  is  a  relative  or  dependent  of  anyone  who 
owns  directly  or  indirectly  more  than  fifty  percent  in  value 
of     the    outstanding    stock    of    the    corporation.       (I.R.C.  § 
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51(i)  )  . 


A  Massachusetts  corporation  is  liable  for  the  corporate 
excise.  (G.L.  c.  63,  §  32).  The  Massachusetts  corporate 
excise  is  measured  in  part  by  net  income.  "Net  income" 
is  defined  as  gross  income  less  the  deductions  but  not 
credits,  allowable  under  the  provisions  of  the  Internal 
Revenue  Code. 

The  deduction  available  federally  to  an  employer  for 
wages  paid  to  employees  is  available  for  Massachusetts 
corporate  tax  purposes.  In  computing  the  Massachusetts 
corporate  excise  a  deduction  is  allowed  for  that  portion 
of  wages  paid  for  the  taxable  year  equal  to  the  amount  of 
the  federal  jobs  tax  credit  allowable  under  Section  44B 
of  the  Code  and  otherwise  disallowed  as  a  deduction  for 
federal  income  tax  purposes.  This  deduction  is  made  prior 
to  apportionment.  Certain  federal  deductions  not  here 
relevant  are  not  allowed.      (G.L.   c.   63,   §  30(5) (b)). 

Applicable  to  taxable  years  ending  on  or  after  December 
31,  1983  and  before  December  _31,  1985,  in  determining  net 
income  subject  to  tax  a  domestic  or  foreign  corporation 
may  deduct  an  amount  equal  to  the  federal  targeted  jobs 
tax  credit  allowed  under  Section  51  of  the  Code,  with  respect 
to  v/ages  deemed  to  be  Massachusetts  compensation  under  Chapter 
63,  Section  38(e).  (G.L.  c.  63,  §  381).  The  deduction 
allowed  under  Section  381  is  made  after  income  apportionment. 

A  corporation  is  allowed  a  deduction  in  an  amount  equal 
to  the  federal  jobs  tax  credit  allowable  under  the  Code. 
(G.L.  c.  63,  §  30(5)(b)).  Section  30(5)(b)  merely  gives 
the  corporation  the  wage  deduction  otherwise  disallowed 
as  a  result  of  the  Massachusetts  definition  of  net  income, 
and  the  federal  treatment  of  a  portion  of  wages  paid  as 
a  credit  rather  than  a  deduction. 

In  determining  net  income  subject  to  tax  a  corporation 
is  allowed  to  deduct  after  apportionment  an  amount  equal 
to  the  federal  jobs  tax  credit  allowed  under  the  Code.  (G.L. 
c.  63,  §  381).  This  deduction  acts  as  an  incentive  for 
employment  of  targeted  group  members. 


Very  truly  yours. 


CommisBioner  of  Revenue 


IAJ:SFR:mf 


LR  84-60 


You  inquire  whether  obligations  of  the  United  States 
governr.ent  and  tax-exerrpt  bonds  of  the  government  of  Puerto 
Rico  and  the  interest  earned  on  such  obligations  ar 3  included 
in  the  determination  of  the  Massachusetts  corporate  excise 
tax  imposed  on  dorestic  business  corporations  by  Massachusetts 
General  Laws  Chapter  63,  Section  32. 

Stocks  and  obligations  of  the  United  States  government 
are  exempt  from  taxation  by  a  state  or  political  subdivision 
of  a  state.  The  exemption  applies  to  each  form  of  taxation 
that  would  require  the  obligation,  the  interest  on  the 
obligation,  or  bo-h,  to  be  considered  in  compucing  a  tax, 
except : 

(1)  a  non:liscriminatcry  franchise  tax  or  another 
i.onproperty  tax  instead  of  a  franchise  tax,  ir.posed  on  a 
corporation;  and 

(2)  an  estate  or  inheritance  tax.  (31  U.S.C.  § 
3124(a)  )  . 

The  fundamental  issue  in  cases  concerning  the  validity 
of  state  excise  taxes  is  whether  the  tax  is  a  franchise 
tax  or  a  property  tax.  If  the  subject  of  the  tax  is  the 
corporate  franchise,  gcvernm^ent  obligations  or  the  interest 
thereon  may  be  included  in  the  measure  of  the  tax.  If  the 
subject  of  the  tax  is  the  capital  or  the  property  of  the 
corporation,  the  tax  will  be  deemed  an  invalid  tax  on  the 
government  obligations.  Corjp.i  ssicner  of  Revenue  v. 
Massachusetts  Mutual  Life  Insurance  Co.   384  Mass.   607  (1981). 

A    tax    on    the    corporate    franchise    is    valid   despite  the 
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inclusion  of  federal  bonds  in  the  deter.Tiinat  ion  of  net  worth. 
The  U.S.  Supreme  Court  has  consistently  upheld  franchise 
taxes  measured  by  a  yardstick  which  includes  tax-exe.-pt 
income  or  property,  even  though  a  part  of  the  economic  impact 
of  the  tax  may  be  said  to  bear  indirectly  upon  such  income 
or  property.  Werner  Machine  Co.  .  v.  Director  of  Division 
of  Taxation,    350  U.S.    492,    76  S.   Ct .    534  (1956). 

The  Massachusetts  corporate  excise  is  composed  of  two 
portions : 

(1)  A  tax  of  $2*-60  per  $1,C00  on  taxable  Massachusetts 
tangible  property  if  the  corporation  is  a  tangible  property 
corporation,  or  on  taxable  net  worth  if  the  corporation 
is  an  intangible  property  corporation,  and 

(2)  A  tax  of  9.50  percent  on  net  income  attributable 
to  Massachusetts.      (G.L.   c.   63,   §  32). 

The  net  v;orth  of  a  corporation  is  equal  to  the  bcok 
value  of  its  total  assets  on  the  last  day  of  the  taxable 
year  with  certain  ad  justrr.ent  s  not  relevant  here.  ^G.L.  c. 
63,  §  30(8)).  Obligations  jf  the  United  States  government 
and  tax-exempt  bonds  of  the  government  of  Puerto  Rico  are 
includible  in  the  determination  of  the  net  worth  of  an 
intangible  property  corporation  since  these  intangibles 
are  included  in  the  book  value  of  its  assets. 

The  net  income  of  a  corporation  is  equal  to  federal 
gross  income  plus  the  interest  from  obliga+:ions  of  a.ny  state, 
including  Massachusetts,  less  federal  deductions,  but  not 
federal  credits.  (G.L.  c.  63,  §  30(5)).  Federal  gross 
income  means  all  income  from  whatever  source  derived.  (I.R.C. 
§  61(a)).  Federal  gross  inccm^e  does  not  include  interest 
on  the  obligations  of  a  state,  a  territory,  or  a  possession 
of  the  United  States,  or  any  political  subdivision  of  any 
of  the  foregoing,  or  of  the  District  of  Colum.bia.  (I.R.C. 
§  103(a)  )  . 

Interest  on  United  States  government  obligations  is 
includible  in  the  determination  of  a  domestic  corporation's 
net  income  because  such  interest  is  includible  in  federal 
gross  inco.me. 

The  interest  earned  on  federal  obligations  may  properly 
be  considered  in  the  determination  of  net  incor.e  for  the 
purpose  of  the  excise  tax  imposed  on  domestic  corporations 
since    the    excise    is    a    nondiscriminatory    franchise    tax  and 
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excepted  from  the  exenr.ption  under  31  U.S.C.  §  3124(a).  See 
Commissioner  of  Rever..  e  v.  Massachusetts  Mutual  Life  Insurance 
Co .   supra . 

Chapter  63,  .Section  30(5)  specifically  includes  the 
interest  from  bonds,  notes  and  evidences  of  indebtedness 
of  any  state  in  the  definition  cf  gross  incorre.  Chapter 
63,  Section  30(13)  defines  state  as  "any  state  of  the  United 
States,  the  District  of  Columbia,  the  Comronwealth  of  Puerto 
Rico..."  Therefore,  .the  interest  earned  on  tax-exempt  bonds 
of  the  government  of  Puerto  Rico  is  included  in  the 
determination  of  a  domestic  corporation's  net  income. 


Very  truly 


ours , 


Comjnisii  Dner  of  Revenue 


IAJ:VGS;mf 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  and  use  taxes  to  donations  of  computer 
systems    by  ("Company")  to 

public  educational  institutions,  private  non-profit 
educational  institutions,  and  non-profit  civic  organizations. 
Most  of  the  donated  equipment  is  "scientific  equipment  or 
apparatus"  within  the  meaning  of  Section  17 0 { e ) ( 4 ) ( B ) ( v) 
of  the  Internal  Revenue  Code.  All  of  the  donations  are 
"charitable  contributions"  as  defined  in  Section  170(c)  of 
the  Internal  Revenue  Code. 

The  Company  manufactures  the  computer  systems^  in  plants 
located  outside  Massachusetts.  Some  of  the  component  parts 
are  purchased  in  Massachusetts;  the  Company  presents 
Massachusetts  exempt  use  certificates  when  the  component 
parts  are  purchased.  You  state  that  the  Company  does  not 
pay  sales  tax  on  its  purchases  of  component  parts  in  the 
state  of  New  York;  you  do  not  know  whether  the  Company  pays 
sales  tax  on  all  its  purchases  of  component  parts  purchased 
m  other  states. 

Title  to  the  computer  systems  will  pass  to  the  donee 
institutions  and  organizations  in  the  Company's  plants  located 
outside  Massachusetts.  The  Company  will  pay  for  delivery; 
the  institutions  and  organizations  will  pay  for  installation, 
maintenance,   and  supplies. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property.  Chapter  641,  Section  2  imposes 
a     complementary    use     tax    on     the     storage,     use,     or  other 
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consumption  in  Massachusetts  of  tangible  personal  property 
purchased  for  storage,  use,  or  other  consumption  m 
Massachusetts.  A  sale  is  defined  as  any  transfer  of  title 
or  possession  for  consideration.  (G.L.  c.  64H,  §  l(12)(a)). 
A  purchase  is  also  defined  as  any  transfer  of  title  or 
possession  for  consideration.      (G.L.   c.   641,   §  1(2) (a)). 

A  donation  of  tangible  personal  property  is  not  a 
transfer  of  title  or  possession  for  consideration.  Therefore, 
the  donations  per  se  of  computer  systems  to  educational 
institutions  and  civic  organizations  by  the  Company  are 
not  transactions  subject  to  sales  tax  or  use  tax. 

2.  Chapter  64H,  Section  6(r)  exempts  from  the  sales 
tax  sales  of  component  parts  of  tangible  personal  property 
to  be  sold.  If  components  of  tangible  personal  property 
are  purchased  in  Massachusetts,  the  purchaser  may  give  an 
exempt  use  certificate  to  the  vendor,  certifying  that  the 
component  parts  will  be  so  used.  (G.L.  c.  64H,  §  8(f)). 
But  Chapter  64H,   Section  8(h)   provides  that 

[i]f  a  purchaser  who  gives  an  exempt  use  certificate 
makes  any  use  of  the  property  other  than  the  one 
therein  certified,  the  use  shall  be  deemed  a  retail 
sale  by  the  purchaser  as  of  the  time  the  property 
is  first  so  used  and  the  cost  of  the  property 
to  him  shall  be  deemed  the  gross  receipts  from 
such  retail  sale. 

The  Company  purchased  some  of  the  component  parts  for 
the  computer  systems  in  Massachusetts  and  presented  exempt 
use  certificates  for  the  component  parts.  But  the  computer 
systems  are  not  to  be  sold  but  donated.  Therefore,  barring 
other  applicable  exemptions,  the  purchase  under  exempt  use 
certificates  in  Massachusetts  of  component  parts  of  computer 
systems  which  are  later  donated  is  subject  to  Massachusetts 
sales  tax. 

3.  Chapter  64H,  Section  6(jj),  effective  January  1, 
1983,  exempts  from  the  sales  tax  sales  of  "scientific 
equipment  or  apparatus"  as  defined  in  Section  17 0 ( e ) ( 4 ) ( B ) ( v ) 
of  the  Internal  Revenue  Code  if  the  equipment  or  apparatus 
is  donated  by  the  manufacturer  to  a  public  or  private 
non-profit  educational  institution  in  Massachusetts,  to 
the  or    to  the 
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Therefore,  the  Company's  purchases  in  Massachusetts 
of  component  parts  of  computer  systems  to  be  donated  are 
not  subject  to  the  Massachusetts  sales  tax  if  the  computer 
systems  are  "scientific  equipment  or  apparatus"  as  defined 
in  Section  170 ( e) ( 4 ) ( B ) ( v )  of  the  Internal  Revenue  Code 
and  if  the  computer  systems  are  donated  to  public  educational 
institutions,  private  non-profit  educational  institutions, 
the  or  the 

The  Company's  purchases  in 
Massachusetts  of  component  parts  of  all  other  computer  systems 
which  are  later  donated  are  subject  to  the  sales  tax. 


Very  J:ruly  ^ours, 
Commisstbner  of  Revenue 


'ery  tr 


lAJ: JES:mf 
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You  request  a  ruling  regarding  the  application  of 
the    Massachusetts    sales    tax    to    sales    of    products  of 

("Company"),  a  multilevel  marketing 
company.  You  state  that  your  intention  is  for  the  Company 
to  collect  and  pay  sales  tax  on  the  suggested  retail  prices 
on  behalf  of  its  independent  distributors. 

You  state  that  the  Company  sells  to  its  distributors 
vitamin  tablets,  protein  powder,  fiber  v/afers,  skin  care 
products,  and  printed  sales  aids  and  literature. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Vitamin  tablets,  protein  powder,  fiber  wafers,  skin  care 
products,  and  printed  sales  aids  and  literature  are  all 
tangible  personal  property. 

Section  6(h)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  of  food  products  sold  for  human  consumption, 
but  excludes  from  the  definition  of  food  products  "medicines, 
tonics  and  preparations  in  liquid,  powdered,  granular, 
tablet,  capsule,  lozenge  and  pill  form  sold  as  dietary 
supplements  or  adjuncts."  The  Company's  vitamin  tablets, 
protein  powder,  and  fiber  wafers  are  all  sold  as  dietary 
supplements  and  thus  do  not  meet  the  definition  of  "food 
products . " 

Since  the  vitamin  tablets,  protein  powder,  and  fiber 
wafers  are  not   "food  products"  within  the  meaning  of  Chapter 
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64H,  Section  6(h),  and  none  of  the  Company's  products  are 
exempted  under  any  other  provision,  all  retail  sales  of 
the  Company's  products  are  subject  to  the  sales  tax. 

Letter  Ruling  80-77  is  henceforth  revoked  in  so  far 
as  it  ruled  that  sales  of  fiber  wafers  and  "Pro-Lecin 
Nibblers"     are  not  subject  to  sales  tax. 

In  regard  to  your  intention  to  collect  the  sales  tax 
from  each  distributor,  please  contact  Mr.  William  Halmkin, 
Deputy  Commissioner  for  Operations.  His  office  will 
determine  whether  the  Company  may  pay  the  sales  tax  directly 
to  the  Commissioner  on  behalf  of  its  distributors. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JES :mf 
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IRA   A.  JACKSON 


COMMISSIONER 


September  1,  1984 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts    sales    tax    on    purchases    made  by 

( "Company" ) . 

You  state  that  the  Company  operates 
restaurants  in  sixteen  states.  The  Company  maintains  a  large 
warehouse  in  Massachusetts  and  a  smaller  warehouse  in  another 
state.  Almost  all  products  used  by  the  Company's  restaurants 
are  delivered  to  the  two  warehouses  and  then  later  shipped 
to  restaurants  in  and  outside  Massachusetts. 

The  Company  purchases  many  products  from  registered 
vendors  located  in  Massachusetts  and  from  vendors  located 
outside  Massachusetts  but  registered  as  Massachusetts  vendors. 
All  such  registered  vendors  collect  the  Massachusetts  sales 
tax  on  the  Company's  purchases.  You  do  not  state  where  the 
transfers  of  title  or  possession  take  place. 

The  Company  has  in  the  past  claimed  the  Massachusetts 
sales  tax  paid  on  such  purchases  as  credits  against  use  taxes 
imposed  by  other  states  on  the  goods  that  are  subsequently 
shipped  to  and  used  in  the  Company's  restaurants  in  other 
states.  The  state  of  New  York  has  challenged  such  credits 
and  has  claimed  no  Massachusetts  sales  tax  was  due  on  the 
purchases . 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property  made  in  Massachusetts.  A  retail 
sale  takes  place  in  Massachusetts  if  title  or  possession 
of  the  tangible  personal  property  is  transferred  in 
Massachusetts.     (See  G.L.  c.   64H,  §§  l{12)(a),  2). 
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Chapter  64H,  Section  7  requires  that  no  person  may  engage 
in  business  in  Massachusetts  as  a  vendor  unless  that  person 
is  registered  as  a  vendor  in  accordance  with  the  requirements 
of  Chapter  62C,  Section  7.  Many  vendors  located  in  other 
states  register  as  vendors  in  Massachusetts  because  they 
meet  the  jurisdictional  definition  of  "[e]ngaged  in  business 
in  the  comironwealth. "     ( See  G.L.  c.   64H,  §  1(5)). 

Where  a  particular  sale  of  tangible  personal  property 
takes  place  determines  whether  the  Massachusetts  sales  tax 
is  due  on  the  sale,  not  whether  the  seller  is  a  registered 
Massachusetts  vendor.  Therefore,  the  Company's  purchases 
in  which  title  or  possession  are  transferred  in  Massachusetts 
are  subject  to  the  Massachusetts  sales  tax,  regardless  of 
where  the  goods  are  ultimately  used.  The  Company's  purchases 
made  outside  Massachusetts  are  not  subject  to  the  Massachusetts 
sales  tax. 

2.  General  Laws  Chapter  641,  Section  2  imposes  a  five 
percent  use  tax  on  the  storage,  use,  or  other  consumption 
in  Massachusetts  of  tangible  personal  property  purchased 
for  storage,  use,  or  other  consumption  in  Massachusetts.  The 
use  tax  does  not  apply  to  sales  upon  which  the  sales  tax 
has  been  collected  under  Chapter  64H.      (G.L.   c.   64H,  §  7(a)). 

The  term  "storage"  as  used  in  Chapter  641  does  not  include 
"the  keeping,  retaining,  or  exercising  any  right  or  power 
over  tangible  personal  property  for  the  purpose  of  subsequently 
transporting    it    outside    the    commonwealth."      *(G.L.     c.  641, 


The  Massachusetts  use  tax  does  not  apply  to  goods  kept 
or  retained  for  the  purpose  of  subsequently  transporting 
them  outside  Massachusetts  for  use  outside  Massachusetts. 
Therefore,  the  Massachusetts  use  tax  does  not  apply  to  the 
Company's  purchases  outside  Massachusetts  which  are  kept 
in  Massachusetts  and  subsequently  transported  outside 
Massachusetts  for  use  by  the  Company  outside  Massachusetts. 


§  1). 


Very  truly  yours. 


ioner  of  Revenue 


lAJ: JES:mf 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts    sales    tax    to    sales    of    products  by 

("Company").  The  Company  sells  parenteral 
nutrition  supplies  to  individuals.  These  supplies  are  used 
to  nourish  patients  intravenously  in  their  own  homes. 

You  state  that  the  Company's  parenteral  nutrition 
supplies  are  sold  in  four  separate  kits.  Kit  A  is  comprised 
of  nutrients  in  solutions,  compounded  by  pharmacists  from 
a  physician's  prescription.  The  nutrients  are  composed 
of  amino  acids,  electrolytes,  vitamins,  and  trace  minerals. 
Kit  B  is  comprised  of  fluid  administration  supplies:  tubing, 
administration  sets,  needles,  syringes,  supplies  used  to 
maintain  a  clean  I.V.  site  (dressing  changes,  gloves,  alcohol 
swabs),  and  sodium  heparin,  an  anticoagulant.  Kit  C  is 
the  infusion  equipment:  a  volumetric  infusion  pump  and 
a  pole;  Kit  C  is  rented  to  the  patient  on  a  daily  basis. 
Kit  D  is  comprised  of  start-up  supplies  which  are  usually 
only  purchased  once  such  as  a  needle  destruction  device 
and  surgical  hand  soap. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Section  6(1)  of  Chapter  64H  exempts  from  the  sales  tax 

[s]ales  of  medicine,  insulin  needles  and  insulin 
syringes  on  prescriptions  of  registered  physicians 
and    sales    of    insulin;    sales    of    oxygen,    blood  or 
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blood  plasma;  sales  of  artificial  devices 
individually  designed,  constructed  or  altered 
solely  for  the  use  of  a  particular  crippled  person 
so  as  to  become  a  brace,  support,  supplement, 
correction  or  substitute  for  the  bodily  structure 
including  zhe  extremities  of  the  individual;  sales 
of  artificial  limbs,  artificial  eyes,  hearing 
aids,  and  other  equipment  worn  as  a  correction 
or  substitute  for  any  functioning  portion  of  the 
body;  sales  of  artificial  teeth  by  a  dentist  and 
the  materials  used  by  a  dentist  in  dental  treatment; 
sales  of  eyeglasses,  when  especially  designed 
or  prescribed  by  an  ophthalmologist,  oculist  or 
optometrist  for  the  personal  use  of  the  owner 
or  purchaser;  sales  of  crutches  and  wheel  chairs 
for  the  use  of  invalids  and  crippled  persons; 
and  sales  of  baby  oil. 

Kit  A,  composed  of  nutrients,  is  compounded  by 
pharmacists  as  prescribed  by  physicians.  Therefore,  sales 
of  Kit  A  are  not  subject  to  the  sales  tax. 

2.  No  exemption  from  the  sales  tax  exists  for  medical 
equipment  or  supplies  that  are  sold  without  a  prescription 
or  that  are  not  individually  designed  for  a  particular  person 
as  a  support  or  substitute  for  the  bodily  structure  or  worn 
as  a  correction  or  substitute  for  a  functioning  portion 
of  the  body.  Therefore,  sales  of  Kit  B,  Kit  C,  and  Kit 
D  are  subject  to  the  sales  tax. 

3.  The  definition  of  a  sale  includes  the  lease  or 
rental  of  tangible  personal  property.  (G.L.  c.  64H,  § 
1(12)  (a)).  Therefore,  the  rental  of  the  infusion  equipment 
in  Kit  C  on  a  daily  basis  is  subject  to  the  sales  tax. 


lAJ: JESrmf 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  and  room  occupancy  excise  to  meals 
and  rooms  provided  by  ("Hotel") 
to  senior  citizen  groups.  Most  of  the  rooms  are  rented 
as  lodging,  but  sometimes  the  Hotel  may  rent  out  a  function 
room  to  serve  a  group  meal. 

You  state  that  most  senior  citizen  groups  present  the 
Hotel  with  a  tax-exempt  number.  You  wish  to  know  whether 
sales  to  such  groups  are  exempt  from  both  the  sales  tax 
and  the  room  occupancy  excise. 

Chapter  64G,  Section  3  of  the  Massachusetts  General 
Lav/s  imposes  a  five  percent  excise  tax  on  the  rent  charged 
for  any  transfer  of  occupancy  in  a  hotel,  lodging  house, 
or  motel.  In  addition,  Chapter  546  ,  Section  22  of  the  Acts 
of  1969  imposed  a  surtax  of  fourteen  percent  of  the  tax 
imposed  under  Chapter  64G.  The  total  room  occupancy  excise 
is  thus  5.7  percent  of  the  rent  charged. 

Chapter  64G,  Section  1(e)  defines  a  taxable  room 
occupancy  as 

the  use  or  possession,  or  the  right  to  the  use 
or  possession,  of  any  room  or  rooms  in  a  hotel, 
lodging  house  or  motel  designed  and  normally  used 
for  sleeping  and  living  purposes,  or  the  right 
to  the  use  or  possession  of  the  furnishings  or 
the  services  and  accommodations  accompanying  the 
use  and  possession  of  such  room  or  rooms.... 
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A  room  rented  for  lodging  purposes  is  designed  and  normally 
used  for  sleeping  and  living  purposes.  A  room  rented  for 
the  purpose  of  serving  meals  to  a  group  is  not  designed 
and  normally  used  for  sleeping  and  living  purposes. 

Chapter  64G,  Section  2  excludes  from  the  room  occupancy 
excise 

(a)  lodging  accommodations  at  federal,  state  or 
municipal  institutions;  (b)  lodging  accommodations 
at  religious,  "  charitable,  educational  or 
philanthropic  institutions;  (c)  privately  owned 
and  operated  convalescent  homes  or  homes  for  the 
aged,  infirm,  indigent  or  chronically  ill;  (d) 
religious  or  charitable  homes  for  the  aged,  infirm, 
indigent  or  chronically  ill;  and  (e)  summer  camps 
for  children  operated  by  religious  or  charitable 
organi  zations . 

Lodging  accommodations  provided  to  senior  citizen  groups 
by  the  Hotel  are  not  excluded  from  the  room  occupancy  excise 
under  Chapter  64G. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Sales  of  meals  provided  by  any  eating  establishment  are 
generally  subject  to  the  sales  tax.      (G.L.   c.   64H,   §  6(h)). 

In  determining  the  sales  price  subject  to  tax,  "the 
cost  of  materials  used,  labor  or  service  cost,  interest 
charges,  losses  or  other  expenses "  must  be  included.  (G.L. 
c.  64H,  §  1 ( 14 ) ( a ) ( ii )  )  (emphasis  added).  The  charge  for 
a  room  rented  for  the  purpose  of  serving  meals  to  a  group 
is  part  of  the  total  cost  of  providing  meals  and  should 
be  included  in  the  sales  price,  v/hether  or  not  it  is 
separately  stated. 

Chapter  64H,  Section  6(e)  exempts  from  the  sales  tax 

[s]ales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt    unless    (1)    the    tangible    personal  property 
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which  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner  stating  that  it  is  entitled  to 
such  exemption,  and  (3)  the  vendor  keeps  a  record 
of  the  sales  price  of  each  such  separate  sale, 
the  name  of  the  purchaser,  the  date  of  each  such 
separate  sale,  and  the  number  of  such  certificate. 

Chapter  64H,  Section  6(cc)  exempts  from  the  sales  tax 

meals  furnished  to  any  organization  in  which 
membership  is  limited  to  persons  sixty  years  of 
age  or  over  or  to  elderly  or  handicapped  persons 
residing  in  a  housing  project  qualifying  under 
section  thirty-eight  to  forty,  inclusive,  of  chapter 
one  hundred  and  twenty-one  B  and  said  organization 
has  previously  filed  with  the  commissioner,  on 
a  form  approved  by  the  commissioner,  satisfactory 
proof  of  its  eligibility  hereunder.... 

The  following  rulings  are  based  on  the  findings  of 
fact  and  law  as  set  forth  above: 

1.  The  rental  of  rooms  normally  used  for  sleeping 
and  living  purposes  by  the  Hotel  to  senior  citizen  groups 
is  subject  to  the  room  occupancy  excise.  The  rental  of 
a  function  room  for  the  purpose  of  serving  a  group  meal 
is  not  subject  to  the  room  occupancy  excise  because  it  is 
not  normally  used  for  sleeping  and  living  purposes. 

2.  The  rental  of  a  function  room  for  the  purpose  of 
serving  a  group  meal  is  included  in  the  sales  price  of  meals 
and  is  subject  to  the  sales  tax,  unless  otherwise  exempted. 

3.  The  sales  of  meals  by  the  Hotel  to  organizations 
exempt  from  taxation  under  Section  501(c)(3)  of  the  Internal 
Revenue  Code  are  exempt  from  the  sales  tax,  provided  the 
meals  are  used  in  the  conduct  of  the  organizations' 
activities,  the  organizations  have  obtained  current 
certifications  from  the  Commissioner,  and  the  Hotel  Iceeps 
complete  records  of  such  meals. 
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4.  The  sales  of  meals  by  the  Hotel  to  organizations 
limited  in  membership  to  persons  sixty  years  of  age  and 
older  or  to  organizations  of  elderly  or  handicapped  persons 
residing  in  qualifying  housing  projects  are  exempt  from 
the  sales  tax,  provided  such  organizations  have  filed  with 
the  Commissioner  satisfactory  proof  of  their  eligibility. 


Very  truly  yours. 
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IRA  A.  JACKSON 

COMMISSIONER 


You  request  a  series  of  rulings  as  to  the  application 
of  the  Massachusetts  sales  tax  to  a  nature  education  program. 

1.  You  state  that  the  program  would  consist  of  letters 
relating  your  wilderness  experiences.  The  letters  would 
be  sent  out  weekly  to  children,  schools,  and  non-profit 
groups.  The  letters  would  be  mimeographed  on  sheets  of 
5i5-by-8ii-inch  paper.  The  letters  usually  relate  a  single 
wilderness  experience  or  describe  some  aspect  of  wildlife. 
The  letters  include  small  pen-and-ink  illustrations,  and 
photographs  are  occasionally  enclosed. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Section  6(m)  of  Chapter  64H  exempts  from  the  sales  tax  sales 
of  newspapers  and  magazines. 

The  Massachusetts  Supreme  Judicial  Court  has  held  that 
a  newspaper  "is  distributed  at  periodic  intervals  and  contains 
matters  of  interest  to  a  significant  segment  of  the  public." 
Greenfield  Town  Crier  v.  Commissioner  of  Revenue,  385  Mass. 
692,  696  (1982).  The  term  "newspaper,"  as  construed  by 
the  Supreme  Court  of  Florida,  should  be  given  the 
understanding  in  general  and  common  usage.  Gasson  v.  Gay , 
49  So.   2d  525,    526   (Fla.  1950). 

The  nature  education  letters  do  not  resemble  in  format 
or  content  "newspapers"  as  the  term  is  understood  in  general 
and  common  usage.  While  the  letters  will  be  distributed 
at  periodic  intervals,  the  contents  are  of  limited  interest 
to  a  relatively  small  segment  of  the  public. 
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The  term  "magazines"  has  been  defined  as  "pamphlets 
published  periodically,  containing  miscellaneous  papers 
or  compositions."  See  Houghton  v.  Payne ,  194  U.S.  88,  101 
(1904^  (dictum). 

The  nature  education  letters  usually  are  concerned 
with  only  one  topic  and  are  written  by  only  one  person.  The 
letters  do  not  resemble  what  is  commonly  understood  to  be 
magazines . 

Based  on  the  foregoing,  it  is  ruled  that  the  nature 
education  letters  are  not  newspapers  or  magazines,  and  the 
sales  of  the  letters  generally  are  subject  to  the  sales 
tax . 

2.  You  state  that  you  intend  to  sell  subscriptions 
to  the  nature  education  program  to  schools  and  non-profit 
groups.  The  schools  and  groups  would  be  given  permission 
to  reproduce  the  letters  if  they  so  desired.  You  ask  whether 
sales  of  the  letters  to  schools  and  non-profit  groups  are 
subject  to  the  sales  tax. 

Section  6(d)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  to  the  Commonv;ealth ,  any  political  subdivision 
thereof,  or  its  agencies. 

Section    6(e)     of    Chapter    64H    exempts    from    the  sales 

tax 

[s]ales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner  stating  that  it  is  entitled  to 
such  exemption,  and  (3)  the  vendor  keeps  a  record 
of  the  sales  price  of  each  such  separate  sale, 
the  name  of  the  purchaser,  the  date  of  each  such 
separate  sale,  and  the  number  of  such  certificate. 
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Based  on  the  foregoing,  it  is  ruled  that  sales  of  the 
nature  education  letters  to  Massachusetts  public  schools 
are  not  subject  to  the  sales  tax.  Sales  of  the  letters 
to  organizations  exempt  from  taxation  under  Section  501(c)(3) 
of  the  Internal  Revenue  Code  are  not  subject  to  the  sales 
tax  if  the  letters  are  used  in  the  conduct  of  the 
organizations*  activities,  the  organizations  have  obtained 
current  certifications  from  the  Commissioner,  and  you  keep 
complete  records  of  such  sales. 

3.  You  ask  wheth^er  sales  of  the  nature  education  letters 
to  out-of-state  subscribers  are  subject  to  the  sales  tax. 

Section  6(b)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  of  tangible  personal  property 

which  the  vendor  is  obligated  under  the  terms 
of  any  agreement  to  deliver  (1)  to  a  purchaser 
outside  the  commonwealth  or  to  a  designee  outside 
the  commonwealth  of  a  purchaser  outside  the 
commonwealth  or  (2)  to  an  interstate  carrier  for 
delivery  to  a  purchaser  outside  the  commonwealth 
or  to  a  designee  outside  the  commonwealth  of  a 
purchaser  outside  the  commonwealth." 

Based  on  the  foregoing,  it  is  ruled  that  sales  of  nature 
education  letters  are  not  subject  to  the  sales  tax  if  the 
designated  recipient  of  the  letters  and  the  purchaser  of 
the  subscription,  if  different  from  the  recipient,  are  located 
out-of-state . 

4.  You  ask  whether  sales  of  your  nature  education 
letters  to  newspapers  as  free-lance  stories  are  subject 
to  the  sales  tax. 

The  definition  of  "sale"  includes 

[t]he  furnishing  of  information  by  printed, 
mimeographed  or  multigraphed  matter  or  by 
duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting, 
compiling  or  analyzing  information  of  any  kind 
or  nature  and  furnishing  reports  thereof  to  other 
persons,  but  excluding  the  furnishing  of  information 
which  is  personal  or  individual  in  nature  and 
which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons. 
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and  excluding  the  services  of  advertising  or  other 
agenfs,  or  other  persons  acting  in  a  representative 
capacity,  and  information  services  used  by 
newspapers,  radio  broadcasters  and  television 
broadcasters  in  the  collection  and  dissemination 
of  news.    (G.L.     c.   64H,   §  l(12)(f)). 

The  sale  to  a  newspaper  of  a  free-lance  story  is  the 
furnishing  of  information  which  may  or  may  not  be  personal 
or  individual  in  nature.  Therefore,  the  sale  of  a  free-lance 
story  to  a  newspaper  is  a  "sale"  within  the  meaning  of  Chapter 
64H,   Section  1 ( 12  )  ( f  )  . 

Chapter  64H,  Section  1(13)  states  that  the  term  "retail 
sale"  does  not  include  "personal  service  transactions  which 
involve  no  sale  or  which  involve  sales  as  inconsequential 
elements  for  which  no  separate  charges  are  made." 

The   sale  of  a  free-lance  story  is  a  sale  of  information. 

The    value    of  the    paper    on   v;hich    is    written    the  free-lance 

story  is  an  inconsequential  element  of  the  value  of  the 
transaction . 


Based  on  the  foregoing,  it  is  ruled  that  the  sale  of 
a  free-lance  story  is  not  within  the  definition  of  "retail 
sale"  and  is  not  subject  to  the  sales  tax. 

5.  You  also  ask  whether  payments  which  you  characterize 
as  "donations"  are  subject  to  the  sales  tax.  An  adult  would 
make  a  "donation"  on  behalf  of  a  specific  child,  and  in 
return  you  would  send  nature  education  letters  for  as  long 
as  the  donation  would  cover  the  cost  of  a  subscription.  In 
most  instances,  the  child  would  be  related  to  the  adult 
making  the  donation.  The  donations  are  in  essence  the  same 
as  the  individual  subscriptions. 

Based  on  the  foregoing,  it  is  ruled  that  the  "donations" 
on  behalf  of  specific  children  are  subject  to  the  sales 
tax. 
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Very  truly  yours, 
sii 
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Commi^slioner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  clothing  imprinted  with 
logos.  ("Company")   sells  T-shirts,  baseball 

caps,  golf  visors,  polo  shirts,  sweaters,  and  jackets.  These 
articles  of  clothing  are  imprinted,  embroidered,  or  screen 
printed  with  club  or  business  logos. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Section  6(k)  of  Chapter  64H  exempts  from  the  sales  tax 

[sjales  of  articles  of  clothing,  including  footwear, 
intended  to  be  worn  or  carried  on  or  about  the 
human  body  up  to  one  hundred  and  seventy-five 
dollars  of  the  sales  price  of  any  article  of 
clothing.  For  the  purposes  of  this  section  clothing 
or  footwear  shall  not  include  special  clothing 
or  footv/ear  primarily  designed  for  athletic  activity 
or  protective  use  and  which  is  not  normally  worn 
except  when  so  used. 

The  Department  of  Revenue's  List  of  Taxable  and 
Non-Taxable  Sales  Tax  Items,  as  revised  in  June  1980,  lists 
athletic  uniforms,  bowling  shoes,  and  golf  shoes  as  taxable 
items.  Golf  jackets,  windbreakers ,  gym  uniforms,  and 
baseball,  fishing,  and  golf  caps  are  listed  as  non-taxable 
items . 
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Although  T-shirts,  baseball  caps,  golf  visors,  polo 
shirts,  sweaters,  and  jackets  may  constitute  part  of  an 
athletic  uniform,  such  items  are  not  primarily  designed 
for  athletic  activity  or  protective  use.  Such  items  may 
be  worn  as  everyday  casual  attire.  Therefore,  sales  of 
T-shirts,  baseball  caps,  golf  visors,  polo  shirts,  sweaters, 
and  jackets  by  the  Company  are  not  subject  to  the  sales 
tax . 


Very  truly  yours. 


ommisBioner  of  Revenue 
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COMMISSIONER 


September  5,  1984 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  and  use  taxes  to  the  sales  of  tangible 
personal  property  made  by  a   subsidiary  company  ("Subsidiary") 

of 

You  stats  that  the  Subsidiary  is  headquartered  in 
Maryland  and  solicits  sales  to  customers  in  Massachusetts 
through  independent  contractors.  The  Subsidiary  has  no 
sales  office  in  Massachusetts. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property  in  Massachusetts.  Chapter  641, 
Section  2  imposes  a  complementary  use  tax  on  the  storage, 
use,  or  other  consumption  of  tangible  personal  property 
purchased  for  storage,  use,  or  other  consumption  in 
Massachusetts . 

A  vendor  is  defined  as  "a  retailer  or  other  person 
selling  tangible  personal  property  of  a  kind  the  gross 
receipts  from  the  retail  sale  of  which  are  required  to  be 
included  in  the  measure  of  the  tax  imposed  by  [Chapter  64H]." 
(G.L.  c.  64H,  §  -(18);  see  also  G.L.  c.  641,  §  1(1)).  No 
person  shall  do  bisiness  in  Massachusetts  as  a  vendor  unless 
a  registration  is  issued  to  him  for  each  place  of  business. 
(G.L.   c.    64H,   §  7;   see  also  G.L.   c.    641,   §  9). 


LR  84-69 


-  2  - 


September  5,  1984 


The   term    "engaged    in    business    in   the   commonwealth"  is 
defined  as 

having  a  busi-ness  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of  tangible 
personal  property  by  salesmen,  solicitors,  or 
representatives  in  the  commonwealth,  unless  such 
activity  consists  solely  of  solicitation  by  direct 
mail  or  advertising  via  newspapers,  radio  or 
television;  or  regularly  engaging  in  the  delivery 
of  property  in  the  commonwealth  other  than  by 
common  carrier  or  United  States  mail.  (G.L.  c. 
64H,   §  1(5);   see  also  c.   641,   §  1(1)). 


If  independent  contractors  are  regularly  soliciting 
orders  on  behalf  of  the  Subsidiary  other  than  solely  through 
direct  mail  or  newspaper,  radio,  or  television  advertising, 
or  if  the  Subsidiary  is  regularly  making  deliveries  in 
Massachusetts  other  than  by  comiron  carrier  or  United  States 
mail,  the  Subsidiary  is  engaged  in  business  in  Massachusetts 
and  should  therefore  register  as  a  vendor  for  sales  tax 
purposes . 


J 
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You  inquire  about  the  application  of  the  Massachusetts 
sales  tax  to  the  sale  of  a  "jogging  bra". 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Section  6(k)   of  Chapter  64H  exempts  from  the  sales  tax 

[sjales  of  articles  of  clothing,  including  footwear, 
intended  to  be  worn  or  carried  on  or  about  the 
human  body  up  to  one  hundred  and  seventy-five  dollars 
of  the  sales  price  of  any  article'  of  clothing.  For 
the  purposes  of  this  section  clothing  or  footwear 
shall  not  include  special  clothing  or  footwe&r 
primarily  designed  for  athletic  activity  or 
protective  use  and  which  is  not  normally  worn  except 
when  so  used. 

The  Department  of  Revenue's  List  of  Taxable  and 
Non-Taxable  Sales  Tax  Items,  as  revised  in  June  1980,  lists 
athletic  uniforms,  bowling  and  golf  shoes,  and  athletic 
supporters  as  taxable.  Among  the  items  listed  as  non-taxable 
are  bathing  suits,  leotards  and  tights,  baseball  and  golf 
caps,   elastic  support  stcckings,   and  jogging  shoes. 
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The  Department  of  Revenue's  list  of  taxable  items  consists 
of  articles  that  cannot  easily  be  worn  as  part  of  everyday 
attire.  Although  a  "jogging  bra"  is  primarily  designed  for 
athletic  use,  it  also  lends  itself  to  everyday  wear. 
Therefore,  sales  of  "jogging  bras"  are  exempted  from  the 
sales  tax  imposed  by  Chapter  64H,  Section  2  of  the 
Massachusetts  General  Laws.  The  characterization  of  such 
sales  as  non-taxable  does  not  depend  on  whether  the  sales 
are  made  by  a  sports-specialty  store. 


Very  truly  yours. 


ComniBEioner  of  Revenue 
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You  inquire  whether  employees  of  comrrercial  fishing 
vessels  are  subject  to  Massachusetts  income  tax  withholding. 

Massachusetts  General  Laws  Chapter  62B,  Section  2 
provides  that  every  employer  making  payment  to  employees 
of  wages  subject  to  tax  under  the  income  tax  provisions 
shall  deduct  and  withhold  a  tax  upon  such  wages  in  accordance 
with  tables  prepared  by  the  Commissioner. 

"Wages,"  for  purposes  of  v;ithholding,  include  wages 
as  defined  in  Section  3401(a)  of  the  Internal  Revenue  Code. 
(G.L.   c.   62B,   §  1  )  . 

Internal  Revenue  Code  Section  3401(a)  defines  "wages" 
as  "all  remuneration  (other  than  fees  paid  to  a  public 
official)  for  services  performed  by  an  employee  for  his 
employer,  including  the  cash  value  of  all  remuneration  paid 
in  any  medium  other  than  cash;  except  that  such  term  shall 
not  include  remuneration  paid... for  service  described  in 
section  3121(b) (20) . "      (§  3 401 ( a ) ( 17  )  )  . 

Code  Section  3121(b) (20)  describes 

service  performed  by  an  individual  on  a  boat  engaged 
in  catching  fish  or  other  forms  of  aquatic  animal 
life  under  en  arrangement  with  the  owner  or  operator 
of  such  boat  pursuant  to  which 

(A)    such    individual    does    not    receive    any  cash 
remuneration    (other  than  as  provided  in  subparagraph 


(B)  )  , 
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(B)  such  individual  receives  a  share  of  the 
boat's  (or  the  boats'  in  the  case  of  a  fishing 
operation  involving  more  than  one  boat)  catch 
of  fish  or  other  forms  of  aquatic  animal  life 
or  a  share  of  the  proceeds  from  the  sale  of  such 
catch,  and 

(C)  the  amount  of  such  individual's  share  depends 
on  the  amount  of  the  boat's  (or  the  boats'  in 
the  case  of  a  fishing  operation  involving  more 
than  one  boat)  catch  of  fish  or  other  forms  of 
aquatic  animal  life,  but  only  if  the  operating 
crew  of  such  boat  (or  each  boat  from  which  the 
individual  receives  a  share  in  the  case  of  a  fishing 
operation  involving  more  than  one  boat)  is  normally 
made  up  of  fewer  than  10  individuals. 

Therefore,  the  remuneration  paid  for  the  service 
described  in  Code  Section  3121(b) (20)  does  not  constitute 
"wages"  for  purposes  of  Massachusetts  income  tax  withholding. 

An  individual  who  can  reasonably  expect  to  receive 
income  in  excess  of  $500  during  the  taxable  year  from  sources 
other  than  wages  subject  to  withholding,  is  required  to 
file  a  declaration  of  estimated  uax.  (G.L.  c.  62B,  §  13). 
The  declaration  of  estimated  tax  is  to  be  filed  and  the 
estimated  tax  paid  in  e-qual  installments  as  set  forth,  by 
fiscal  year,   in  Table  2  of  830  CMR  15.01. 

Massachusetts  law  does  not  require  the  withholding 
of  income  tax  from  compensation  paid  to  employees  of 
ccmmercial  fishing  vessels  where  the  service  performed  and 
the  manner  of  compensation  is  that  described  in  Internal 
Revenue  Code  Section  3121(b) (20).  If  such  an  employee  can 
reasonably  expect  to  receive  inccme  in  excess  of  $500  during 
the  taxable  year,  he  must  file  a  declaration  of  and  pay 
estimated  tax  for  that  year. 


Very  truly  yours, 


Commis£  ioner  of  Revenue 
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You  inquire  as  to  the  Massachusetts  tax  treatment  of 
voluntary  employees'   beneficiary  associations  ("VESA"). 

Voluntary  employees'  beneficiary  associations  providing 
for  the  payment  of  life,  sick,  accident,  or  other  benefits 
to  the  members  of  such  association  or  their  dependents  or 
designated  beneficiaries  are  exempt  from  federal  income 
taxation,  if  no  part  of  the  net  earnings  of  such  association 
inures  (other  than  through  such  payments)  to  the  benefit 
of  any  private  shareholder  or  individual.  (I.R.C.  § 
501(c) ( 9  ))  . 

A  VEBA  is  an  entity,  such  as  a  corporation  or  trust 
established  under  applicable  local  law,  having  an  existence 
independent  of  the  member-employees  or  their  employer  and 
which  is  controlled  by  its  membership,  by  independent 
trustees,  or  by  fiduciaries  designated  by  the  membership. 
(U.S.   Treas.     Reg.   §  1501 ( c ) ( 9 ) -2 ( c  )  )  . 

For  individual  income  tax  purposes,  Massachusetts  gross 
income  is  federal  gross  income  as  defined  under  the  Internal 
Revenue  Code  as  amended  on  February  1  ,  1983  and  in  effect 
for  the  taxable  year,  with  certain  modifications  not  relevant 
here.  (G.L.  c.  62,  §  2).  If  amounts  contributed  by  an 
employer  to  a  VEBA  are  not  included  in  the  employees'  federal 
gross  income,  such  amounts  will  not  be  included  in  the 
employees'  Massachusetts  gross  income. 
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The  Massachusetts  corporate  excise  tax  is  based,  in 
part,  on  a  corporation's  net  income.  (G.L.  c.  63,  §  32). 
Net  income  is  gross  income  as  defined  under  the  Code  less 
the  deductions,  but  not  credits,  allowable  under  the  Code. 
(G.L.  c.  63,  §  30(5)  (a)  and  (b)).  If  the  amount  contributed 
by  an  employer  to  a  VESA  is  a  deduction  allowable  under 
the  Code,  then  the  employer  is  allowed  such  a  deduction 
for  Massachusetts  corporate  excise  purposes. 

For  Massachusetts  corporate  excise  tax  purposes,  the 
term  "domestic  corporation"  does  not  apply  to  corporations 
exempt  from  taxation  under  federal  Internal  Revenue  Code 
Section  501.  (G.L.  c.  63,  §  30(1)).  Therefore,  a  VEBA 
which  is  a  corporation  does  not  have  to  file  a  Massachusetts 
corporate  tax  return.  Such  a  corporation  is  not  subject 
to  the  Massachusetts  corporate  excise  on  any  income  earned 
on  an  employer's  contributions. 

A  VEBA  vv/hich  is  an  association  or  trust  is  subject 
to  individual  inccme  taxation  under  Massachusetts  General 
Laws  Chapter  62.  For  purposes  of  Chapter  62,  Massachusetts 
gross  income  is  federal  gross  income  with  certain 
modifications.  (G.L.  c.  62,  §  2).  If  the  VEBA  has  no  federal 
gross  inccme,  it  will  have  no  Massachusetts  gross  inccme, 
unless  its  income  includes  one  of  the  items  to  be  added 
to  federal  gross  income  under  Section  2(a)(1)  of  Chapter 
62.  Therefore,  any  income  earned  on  an  employer's 
contributions-  to  a  VEBA  would  not  be  subject  to  Massachusetts 
income  taxation,  unless  such  income  consisted  of  any  of 
the  items  under  Section  2(a)(1)  of  Massacrhusetts  General 
Laws  Chapter  62. 


Very-truly  yours. 


ioner  of  Revenue 
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You  inquire  about  the  application  of  the  sales  tax 
on  meals  to  banquets  that  the  ("Hotel")  conducts 

for  organizations  that  are  exempt  from  federal  income  tax 
under  Section  501(c)(3)  of  the  Internal  Revenue  Code  ("exempt 
organizations").  Sometimes  the  exempt  organization  pays 
the  Hotel  the  entire  amount  charged  for  the  meals  provided 
at:  a  banquet.  At  other  times  the  organization  pays  a  portion 
of  the  charge,  and  those  in  attendance  pay  the  balance  to 
the  Hotel.  It  is  assumed  from  the  facus  you  state  that 
the  exempt  organizations  are  not  purchasing  the  meals  for 
resale  in  the  regular  course  of  business. 

Retail  sales  of  tangible  personal  property,  including 
meals,  are  subject  to  the  sales  tax  unless  either  purchased 
for  resale  in  the  regular  course  of  business  or  specifically 
exempted. 

Massachusetts  General  Lav^s  Chapter  64H,  Section  6(e) 
provides  that  the  sales  tax  does  not  apply  to: 

[sjales  tio  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  ttiat  such  sales  snail  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subjecr  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall     have     first     obtained     a     certification  from 
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the  commissioner  stating  that  it  is  entitled  to 
such  exemption,  and  (3)  the  vendor  keeps  a  record 
of  the  sales  price  of  each  such  separate  sale, 
the  name  of  the  purchaser,  the  date  of  each  such 
separate  sale,  and  the  number  of  such  certificate. 
The  certificate  of  exemption  issued  by  the 
commissioner  under  clause  (2)  shall  be  effective 
for  a  period  of  five  years  from  the  date  of  its 
issuance  or  until  January  first,  nineteen  hundred 
and  eighty-four,  whichever  shall  last  expire 
provided  that  ninety  days  prior  to  said  date  the 
commissioner  shall  notify  such  corporation, 
foundation,  organization  or  institution  of  the 
expiration  date  of  said  certificate.  Such 
corporation,  foundation,  organization  or  institution 
must  obtain  from  the  commissioner  a  renewal  of 
such  certificate  in  order  to  be  entitled  to  a 
continuance  of  such  exemption  beyond  the  expiration 
date  of  any  existing  certificate. 

Based  on  the  foregoing,  it  is  ruled  that  the  Hotel's 
charge  to  an  exempt  organization  for  meals  is  not  subject 
to  the  sales  tax  if  the  organization  (1)  is  not  reselling 
the  meals;  (2)  maintains  a  current  certificate  of  exemption 
and  keeps  the  records  required  under  Section  6(e);  and  (3) 
uses  the  meals  in  the  conduct  of  its  exempt  enterprise.  To 
illustrate  satisfaction  of  the  third  test,  an  exempt 
university  which  holds  a  free  banquet  for  alumni  solicitors 
uses  the  meals  served  at  the  banquet  in  the  conduct  of  its 
exempt  educational  enterprise  ( see  Letter  Ruling  81-29). 

The  exempt  organization  must  present  an  exempt  purchaser 
certificate  (Form  ST-5)  to  the  Hotel  when  making  a  purchase 
that  is  exempt  under  this  ruling. 

Where  a  portion  of  the  charge  for  meals  provided  by 
the  Hotel  is  paid  directly  to  the  Hotel  by  those  in  attendance 
at  an  exempt  organization's  banquet^  that  portion  is  subject 
to  the  sales  tax  on  meals. 

I  enclose  copies  of  Letter  Rulings  80-48  and  81-29, 
which  address  questions  related  to  those  you  pose  in  your 
ruling  request. 
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Restaurant  A  participates  in  a  promotion  sponsored 
and  administered  by  Company  B.  In  order  to  participate, 
A  must  pay  for  an  advertisement,  which  includes  a  redemption 
coupon,  in  B's  promotion  booklet.  The  booklet  is  distributed 
to  the  public  for  little  or  no  charge.  Upon  presentation 
of  the  coupon,  a  customer  will  receive  a  free  meal,  a  free 
drink,  or  a  discount  on  food  upon  the  purchase  of  a  full 
price  food  item  or  beverage  from  A.  A  agrees  to  submit 
redemption  reports  to  B  but,  aside  from  the  cost  of  the 
advertisement,  no  monetary  consideration  passes  between 
A  and  B.  You  inquire  whether  the  sales  price  of  the  free 
food,  free  beverage  or  discount  is  included  in  the  sales 
price  on  which  the  meals  tax  is  based. 

"Sales  price"  is  defined  as  "the  toral  amount  paid 
by  a  purchaser  to  a  vendor  as  consideration  for  a  retail 
sale,  valued  in  money  or  otherwise."  (G.L.  c.  64H,  §  1(14)). 
In  determining  the  sales  price,  cash  discounts  allowed  and 
taken  on  sales  are  excluded.      (G.L.   c.   62,   §  1 ( 1 4 ) ( c ) ( i ) ) . 

If  a  retail  vendor  offers  customers,  upoi  presentation 
of  a  coupon,  merchandise  unconditionally  free  of  charge, 
merchandise  free  of  charge  with  the  purchase  of  other 
merchandise,  two  items  for  the  usual  price  of  one,  or  a 
discount  from  the  usual  price  of  merchandise,  and  the  retail 
vendor  receives  any  reimbursement  from  a  manufacturer, 
distributor,  promoter  or  other  source  for  the  coupon,  the 
sales  tax  is  levied  on  the  usual  sales  price  of  the  property. 
The  reimbursement  may  be  in  any  form,  including  cash  or 
credit  tov;ards  the  purchase  of  additional  mei^chandise .  If 
a  vendor  receives  no  reimbursement  for  the  coupon  from  any 
source,  the  sales  price  subject  to  tax  is  tie  amount  the 
vendor  charges  the  customer.      (830  CMR  64H.09(2)). 
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Since  Restaurant  A  receives  no  reimbursement  from  any 
source  for  the  coupons,  the  price  of  the  free  food,  free 
beverage,  or  food  discount  is  not  included  in  the  sales 
price  on  which  the  meals  tax  is  based. 

Very  truly  yours. 


Commissioner  of  Revenue 


lAJ :VGS :mf 
LR  84-74 


September  5,  1984 


("Company")  will  transfer 
airplanes  and  yachts  under  agreements  that  will  qualify 
as  "finance  leases"  for  federal  tax  purposes  (see  I.R.C. 
§  168(f)(8),  as  amended  by  the  Tax  Equity  and  Fiscal 
Responsibility  Acr  of  1982  (P.L.  97-248)).  You  inquire 
about  the  Massachusetts  sales  and  use  tax  treatment  of  such 
transactions. 

The  lease  agreements  v;ill  require  the  lessee  to  make 
monthly  payments  for  terms  of  up  to  15  years.  The  lessee 
will  have  an  option  to  purchase  the  leased  property  at  the 
end  of  th2  lease  term  for  a  price  that  equals  ten  percent 
of  the  original  cosr  of  the  property  to  the  Company. 

In  some  cases,  the  yacht  or  airplane  that  the  Company 
leases  unier  a  finance  lease  will  have  been  purchased  by 
the  Company  from  the  lessee. 

For  an  agreement  to  qualify  federally  as  a  finance 
lease,  the  cransaction  must  have  economic  substance 
independent  of  tax  benefits,  and  not  merely  be  cast  in  the 
form  of  a  lease  for  purposes  of  using  the  lessor's  tax  base. 
The  lessor  must  reasonably  expect  to  derive  a  profit  from 
the  transaction  independent  of  tax  benefits.  Also,  the 
transaction  must  not  in  substance  be  a  financing  arrangement 
or  conditional  sale  in  which  the  lessee  has  an  investment 
in  the  property.  H.  Conf.  Rep.  No.  97-760  at  490  ,  reprinted 
in  [1982]   U.S.     Code  Cong.    &  Ad.   News  1190,  1263. 

For  Massachusetts  sales  and  use  tax  purposes,  "sale" 
generally  means  "[a]ny  transfer  of  title  or  possession, 
or   both... of   tangible   personal   property   for   a  consideration. 
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in  any  matter  or  by  any  means  whatsoever."  G.L.  c.  64H, 
§  1(12) (a).  Leases  and  rentals  are  specifically  included 
in  the  definition  of  "sale".  Id_.  Sales  for  resale  in  the 
regular  course  of  -business  are  exempt.  G.L.  c.  64H,  § 
1(13)  . 

A  true  lessor  of  tancible  personal  property  must  collect 
the  sales  or  use  tax  on  each  rental  payment  as  it  comes 
due,  and  his  "gross  receipts"  subject  to  tax  for  a  given 
period  are  those  amounts  coming  due  during  that  period  by 
the  terms  of  the  governing  rental  agreements.  (This  rule 
does  not  relieve  the  lessor  of  his  liability  to  pay  to  the 
Commissioner  any  tax  due,  regardless  of  whether  the  lessee 
reimburses  him) . 

In  the  case  of  installment  sales,  the  vendor's  "gross 
receipts"  subject  to  tax  for  a  given  period  are  measured 
by  the  total  sales  price  for  all  sales  made  during  the  period, 
with  no  allowance  for  credit  extended  by  the  vendor;  however, 
separately-stated  interest  charges  under  installment  sales 
are  not  subject  to  tax  so  long  as  they  are  set  in  good  faith. 

Whether  a  transaction  is  a  lease  or  an  installment 
sale  depends  upon  all  the  facts  and  circumstances  in  each 
case,  including  the  good  faith  of  the  taxpayer;  the  taxpayer's 
characterization  of  the  transaction  is  not  determinative 
of  its  substance.  However,  a  transaction  is  more  likely 
to  be  regarded  as  an  installment  sale  rather  than  a  lease 
if,  at  the  end  of  the  term  of  the  agreement  under  which 
property  is  transferred: 

(a)  title  vests  in  the  transferee; 

(b)  the  transfeiee  has  the  option  to  purchase  the 
property  for  a  nominal   sum;  or 

(c)  the  fair  market  value  of  the  property  will  be 
nominal  because  of  obsolescence,  depreciation  or  any  other 
reason,  and  the  transferor  has  the  express  option  to  abandon 
the  property  instead  of  retaking  possession  of  it.  See 
Sales  and  Use  Tax  Regulation  830  CMR  64H.06(2). 

Based  on  the  foregoing,  it  is  ruled  that  the  "finance 
leases"  are  true  leases  for  Massachusetts  sales  and  use 
tax  purposes.  Therefore,  with  respect  to  yachts  and  airplanes 
leased  in  Massachusetts  or  leased  for  use  in  Massachusetts, 
the  Company  must  collect  the  sales  or  use  tax  on  each  monthly 
payment    as    it    comes    due,    and    the    Company's    gross  receipts 
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for  a  given  period  are  those  amounts  coming  due  during  that 
period  by  the  terms  of  the  lease  agreements. 

If  a  lessee  ex-ercises  the  ten  percent  purchase  option 
at  the  end  of  the  lease  term,  the  amount  due  on  the  exercise 
of  the  option  is  also  subject  to  the  sales  or  use  tax. 

Where  the  Company  purchases  a  yacht  or  airplane  from 
a  lessee  and  leases  it  back  to  him  under  a  finance  lease, 
the  Company's  purchase  of  the  yacht  or  airplane  is  exempt 
as  a  purchase  for  resale  in  the  regular  course  of  business, 
but  the  sales  or  use  tax  applies  to  the  lease  (and  to  the 
exercise  of  the  purchase  option),  as  in  the  case  of  property 
acquired  by  the  Company  from  a  third  party. 

You  also  ask  what  documentation  you  must  presenr  on 
registering  the  yachts  and  airplanes  to  establish  that  no 
tax  was  due  on  your  purchase  ( see  G.L.  c.  64H,  §  25A;  G.L. 
c.  641,  §  26k).  If  the  Company  is  registered  as  a 
Massachusetts  vendor  and  certified  on  the  Commissioner's 
Master  Leasing  List,  it  may  fill  out  a  Claim  or  Exemption 
from  Sales  or  Use  Tax  (Form  ST-6E)  for  each  yacht  or  aircraft 
to  be  leased,  and  have  it  approved  at  the  Excise  Bureau 
of  the  Department  of  Revenue,  215  First  Street,  Cambridge, 
MA  02142.  The  Company  should  present  a  copy  of  the  approved 
form  upon  registering  the  yacht  or  airplane  to  show  that 
no  tax  was  due  on  its  purchase. 

Very  truly  yours, 
CommiBfiioner  of  Revenue 
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You  inquire  about  the  application  of  the  sales  tax  to  car 
rentals  in  connection  with  which  customers  present  coupons  to  a 
car  rental  company.     The  customers  receive  the  coupons  in 
exchange  for  having  done  a  specified  amount  of  business  with 
certain  hotel  or  airline  companies.     Each  coupon  entitles  a 
customer  to  one  day's   free  car  rental. 

The  car  rental  company  receives  no  casa  reimbursement  from 
the  hotel  or  airline  companies  or  from  any  other  source  for  the 
coupons.     However,    the  coupon  arrangement   is  part  of  an 
agreement  under  which  the  hotel,   airline  and  car  rental 
coinpanies  promote  each  others'   businesses.      (The  airline 
companies,    for  example,    use  the  name  of  the  car  rental  company 
in  some  of  their  advertising.) 

The  sales  price  on  which  the  sales  tax  is  based  is  the 
total   amount  paid  as  consideration  for  a  retail  sale,   valued  in 
money  or  otherwise.     G.L.   c.   64H,    §   1(14).     Section  l(14)(c)(i) 
of  Chapter  64H  provides  that,    in  determining  the  sales  price, 
"cash  discounts  allowed  and  taken  on  sales"   shall  be  excluded. 

The  Department  of  Revenue's  Sales  and  Use  Tax  Regulation  on 
Discounts,   Coupons  and  Rebates   (330  CMR  64H.09)   states  in 
Di vi sion  ( 2 ) : 
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If  a  retai 1"  vendor  offers  customers,  upon 
presentation  of  a  coupon,   merchandise  unconditionally 
free  of  charge,   merchandise  free  of  charge  with  the 
purchase  of  other  merchandise,   two  items  for  the  usual 
price  of  one,  or  a  discount  from  the  usual  price  of 
merchandise,   and  the  retail  vendor  receives  any 
reimbursement  from  a  manufacturer,  distributor, 
promoter  or  other  source  for  the  coupon,   the  sales  tax 
is  levied  on  the  usual  sales  price  of  the  property. 
The  reimbursement  may  be  in  any  form,  . 

Under  the  circumstances  you  describe,   the  car  rental 
company  is  receiving  consideration  from  the  hotel  and  airline 
companies  for  accepting  the  coupons,   in  addition  to  any  payment 
by  the  customer  for  the  rental.     Therefore,   the  "sales  price" 
on  which  the  sales  tax  is  based  is  the  usual  price  charged  for 
the  rental  when  no  coupon  is  presented. 


Commisso.  Dner  of  Revenue 
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You  inquire  as  to  the  Massachusetts  income  taxation 
of  an  employee  on  the  cost  of  group  term  life  insurance 
provided  by  the  employer.  You  also  request  advice  on  the 
taxation  of  an  employee  on  amounts  applied  under  a  qualified 
pension  or  profit  sharing  plan  for  the  purchase  of  a  life 
insurance  contract  for  the  benefit  of  the  employee.  Finally, 
you  ask  how  rhe  cost,  if  taxable,  of  such  life  insurance 
is  reported  on  the  employee's  Massachusetts  personal  income 
tax  return. 

For  federal  income  tax  purposes  an  employee's  gross 
income  includes  an  amount  equal  to  the  cost  of  group  term 
life  insurance  provided  by  the  employer,  bu ;  only  to  the 
extent  that  such  cost  exceeds  the  sun  of  the  cost  of  50  ,  000 
dollars  of  such  insurance  and  the  amount  paid  by  the  employee 
toward  the  purchase  of  the  insurance.      (I.R.C.   §  79(a)). 

A  table  of  "Uniform  Premiums  for  $1,000  of  Group  Term 
Life  Insurance  Protectioi."  is  used  to  determine  the  cost 
of  group-term  life  insurance.  (I.R.C.  §  79(c),  U.S.  Treas. 
Reg.  1.79-3(d)). 

Massachusetts  gross  income  is  federal  gross  income  as 
defined  under  the  Internal  Revenue  Code  as  amended  on  February 
1,  1983  ,  and  in  effect  for  the  taxable  year,  with  certain 
modifications  not  here  relevant.      (G.L.   c.   62,   §§  1,  2). 
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The  cost  of  group  term  life  insurance  provided  by  the 
employer  is  includible  in  the  Massachusetts  gross  income 
of  the  employee  to  the  extent  such  cost  is  includible  in 
the  employee's  federal  gross  income. 

For  federal  income  tax  reporting  the  cost  of  group-term 
life  insurance  taxable  to  an  employee  constitutes  compensation 
and  is  reported  as  wages  on  line  7  of  Form  1040,  United  States 
Individual  Income  Tax  Return. 

Massachusetts  Individual  Income  Tax  Form  1  directs  the 
taxpayer  to  enter  at  line  10,  wages,  salaries,  tips  and  other 
employee  compensation,  the  amount  reported  on  line  7  of  U.S. 
Tax  Form  1040. 

Amounts  applied  under  a  qualified  pension  or  profit 
sharing  plan  to  the  purchase  of  a  life  insurance  contract 
for  the  benefit  of  an  employee  are  includible  in  the  employee's 
federal  gross  income  for  the  taxable  year  or  years  when  such 
amounts  are  applied.      (I.R.C.   §  7 2 ( m ) ( 3 ) ( B ) ) . 

Fo;:  Massachusetts  income  tax  purposes  amounts  applied 
under  a  qualified  pension  plan  or  profit  sharing  plan  to 
the  purchase  of  a  life  insurance  contract  are  includible 
in  the  Massachusetts  gross  income  of  the  employee  to  the 
extent  that  they  are  includible  in  the  employee's  federal 
gross  income.  Such  taxable  amounts  are  reported  as  wages 
on  line  7  of  the  U.S.  Tax  Form  1040  and  thus  entered  on  line 
10  of  the  employee's  Massachusetts  Individual  Income  Tax 
Form  1 . 


Very  truly  yours. 


ner  of  Revenue 
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You  inquire  whether  a  corporation  which  has  no  business 
activity  in  Massachusetts,  other  than  being  authorized  or 
qualified  to  do  business  here,  must  file  a  corporate  excise 
return.  You  also  inquire  whether  a  foreign  corporation  which 
falls  under  the  protection  of  Public  Law  86-1:72  is  required 
to  file  a  corporate  excise  return. 

Every  foreign  or  domestic  corporation  exercising  its 
charter,  or  qualified  to  do  business  or  actually  doing  business 
in  Massachusetts,  or  o'';ning  or  using  any  part  or  all  of  its 
capital,  plant,  or  any  orher  property  in  .Massachusetts,  must 
pay  an  excise  on  account  of  each  taxable  year.  The  term 
"doing  business"  includes  each  and  every  act,  power,  right, 
privilege  or  iriir.unity  exercised  or  enjoyed  in  Massachusetts. 
(G.L.  c.  63,  §§  3  2  ,  39  ).  E"ery  corporation  subject  to  the 
corporate  excise  r-st  cay  a  r.ir.irum  excise  of  228  dollars. 
(G.L.    c.    63,   §   32(b) ) . 

The  corporate  excise  is  due  and  payable  on  any  one  or 
all  of  the  follov;ing  alternative  incidents: 

(1)  The  qualification  to  carry  on  or  do  business 
in  this  state  or  the  actual  doing  of  business  within 
the  commcnwealth  m  a  corporate  form.  The  term 
"doing  business"  as  used  herein  shall  mean  and 
include  each  and  e\-ery  act,  pov.-er,  right,  privilege, 
or  immiunity  exercised  or  enjoyed  in  the  coPamonwealth , 
as  an  incident  to  or  by  virtue  of  the  pov:ers  and 
privileges  acquired  by  the  nature  of  such 
organizations,  as  well  as,  the  buying,  selling 
or  procuring  of  services  or  property. 
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(2)  The  exercising  of  a  corporation's  charter 
or  the  continuance  of  its  charter  within  the 
commonwealth . 

(3)  The  owning  or  using  any  part  or  all  of  its 
capital,  plant  or  other  property  in  the  commonwealth 
in  a  corporate  capacity.      (G.L.   c.   63,   §  32). 

Public  Law  86-272  prohibits  a  state  from  imposing  a 
net  income  tax  on  income  derived  within  that  state  from 
interstate  commerce  if  the  only  business  activity  within 
the  state  is  the  solicitation  of  orders  for  sales  of  tangible 
personal  property  filled  by  shipment  or  delivery  from  outside 
the  state  after  orders  are  sent  outside  the  state  for  approval 
or  rejection.  (15  U.S.C.  §  381(a)).  The  provisions  of 
subsection  (a)  do  not  apply  to  the  imposition  of  a  state 
income  tax  on  a  corporation  which  is  incorporated  under  the 
laws  of  that  state.     (15  U.S.C.   §  381(b)). 

A  foreign  or  domestic  corporation  which  is  authorized 
or  qualified  to  do  business  in  Massachusetts,  but  which  has 
no  other  activity  here,  must  file  a  Massachusetts  corporate 
excise  return  and  pay  the  corporate  excise. 

A  foreign  corporation  which  is  not  aurhorized  or  qualified 
to  do  business  in  Massachusetts  and  which  falls  under  the 
protection  of  Public  Law  86-272  is  not  subject  to  -he 
Massachusetts  corporate  excise  and  is  not  required  to  file 
a  Massachusetts  corporate  excise  return. 
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This  is  in  response  to  your  letter  dated  March  21, 
1984,  requesting  that  a  sitting  fee  charged  by  a  photographer 
not  be  subject  to  Massachusetts  sales  tax. 

The  Mas  sachuse- 1  s  sales  tax  is  an  excise  on  sales  c~ 
retail  of  tangible  personal  property  (G.L.  c.  64H,  §  2). 
Any  amount  paid  for  any  services  that  are  a  part  of  a  sale 
of  tangible  personal  property  must  be  included  in  determining 
the  sales  price  of  the  property  on  which  the  tax  is  baser., 
and  no  deduction  ray  be  taken  on  account  of  the  cost  of 
materials  used,  labor  or  service  cost,  or  other  expenses 
(G.L.   c.    6  4H,   §  1(14)). 

Chapter  64H,  Section  1(13) (c)  excludes  from  the 
definition  of  a  retail  sale  "professional,  insurance,  or 
personal  service  tra.-.sact ions  which  involve  no  sale  or  which 
involve  sales  as  inconsequential  elements  for  which  r.o 
separates  are  -ace."  The  Massachusetts  Supreme  Judicial 
Court  set  out  the  standard  for  deter.mining  whether  or  net 
a  transaction  is  a  service  transaction  in  Houghton  Mifflin 
Co.   V.   S-ate  Tax  Cor-ission: 


Whether  a  particular  transaction  involving  the 
tra^.sfer  of  property  is  a  personal  service 
transaction  depends  on  the  facts....  [W]here  the 
ser/ices  and  the  property  are  inseparable,  because 
of  the  integrated  nature  of  the  transaction,  the 
cha  racter  of  the  transaction  m.ust  be  analyzed 
to  ascertain  v.-hether  the  buyer's  basic  purpose 
was  to  acquire  the  property  v;hich  w-as  sold  to 
it,  or  to  obtain  the  services.  (373  Mass.  772  , 
774  (1977)). 
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In  Letter  Ruling  82-42,  dated  May  4,  1982,  the  sitting 
fee  charged  by  a  photographic  studio  was  determined  to  be 
part  of  the  sales  price  of  photographs  sold  by  the  studio 
and  subject  to  the  sales  tax  only  when  the  student  ordered 
prints  or  when  the  photograph  v/as  provided  to  the  school 
for  publication  in  its  yearbook.  If  no  photographs  were 
sold  or  the  photo  was  not  provided  to  the  school,  the  sitting 
fee  would  not  be  subject  to  the  sales  tax. 

The  buyer's  purpose  in  "sitting"  for  a  photograph  is 
to  acquire  tangible  personal  property,  the  photograph. 
Therefore,  a  photographer's  charges  for  "sitting  fees"  are 
part  of  the  total  sales  price  subject  to  the  sales  tax  if 
the  photograph  is  subsequently  sold.  But  if  no  sale  of 
photographs  occurs,  "sitting  fees"  are  not  subjec-  to  the 
sales  tax. 


IAJ:VGS:mf 


Cominissioner  of  Revenue 


LR  84-79 


September  19,  1984 


You  became  a  Massachusetts  resident  in  late  1982 
following  your  retirement  after  28  years  of  employment  with 
the  Company   in   Saudi  Arabia.     You  began 

receiving  social  insurance  payments  from  Saudi  Arabia  in 
early  1983. 

The  Saudi  Arabian  social  insurance  program  ("Program") 
was  begun  in  1969.  The  program  provided  that  you  v/ould 
contribute  five  percent  of  your  gross  wages  and  that  your 
employer  would  contribute  eight  percent  of  your  gross  wages 
each  month  into  the  system.  You  inquire  as  to  the 
Massachusetts  income  tax  treatment  of  the  social  insurance 
payments  you  are  receiving. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications  not  relevant  here  (G.L.  c.  62, 
§§  1,  2).  Federal  gross  income  means  all  income  from  whatever 
source  derived,  including  anv  amount  received  as  an  annuity. 
(I.R.C.   §§  61(a) ,   72(a)  )  . 

For  federal  income  tax  purposes,  any  payment  from  the 
Saudi  Arabian  social  insurance  program  is  treated  as  an 
amount  received  as  an  annuity  and  is  included  in  federal 
gross  income. 

If,  under  the  Program,  the  total  amount  you  will,  receive 
during  a  three-year  period  beginning  on  the  date  the  annuity 
is  first  paid  is  equal  to  or  more  than  the  amount  you 
contributed  to  the  Program,  the  payments  you  receive  will 
not  be  included  in  your  federal  gross  income  until  you  have 
recovered  your  contriout ions .  Thereafter,  all  amounts 
received  as  payments  under  the  .^rogram  will  be  included 
in  your  gross  income.      (I.R.C.   §  72(d)(1)). 
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If  you  will  not  recover  your  contributions  within  the 
three  year  period,  then  you  must  include  a  portion  of  each 
Program  payment  in  your  federal  gross  income  based  upon 
the  amount  you  invested  and  the  total  amount  you  expect 
to  receive.     (I.R.C.   §  72(b)). 

Accordingly,  for  Massachusetts  income  tax  purposes, 
you  must  include  in  Massachusetts  gross  income  the  same 
amount  of  payments  from  the  Program  that  you  included  in 
your  federal  gross  income.  This  amount  will  be  included 
in  Massachusetts  Part  B  taxable  income  and  taxed  at  the 
rate  of  five  percent. 


Very  truly  yours. 


Commissp.  Dner  of  Revenue 
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You  inquire  whether  use  of  rubber  stamp  signatures, 
bearing  the  names  of  your  company's  assistant  treasurer 
or  assistant  secretary  is  acceptable  for  the  purpose  of 
signing  sales  tax  returns. 

Massachusetts  corporate  tax  returns  must  be  signed 
by  the  treasurer  or  assistant  treasurer,  or  in  their  absence 
or  incapacity  by  any  other  principal  officer  of  the 
corporation.  (G.L.  c.  62C,  §  15).  Generally,  the  president, 
vice  president,  secretary  and  treasurer  are  regarded  as 
principal  officers  of  a  corporation.  The  General  Laws  have 
no  express  provisions  as  to  the  signing  of  other  tax  returns. 
By  reasonable  inference,  the  intent  of  Chapter  62C,  Section 
15  is  that  other  returns  filed  by  corporations  such  as  those 
for  income  taxes  withheld  or  for  sales  taxes,  be  similarly 
signed.      (Letter  Ruling  80-15). 

The  assistant  secretary  is  not  generally  considered 
a  principal  officer  and  therefore,  his  signature  is  not 
acceptable  for  the  purpose  of  signing  the  corporation's 
sales  tax  returns. 

Corporate  sales  tax  returns  must  be  signed  by  the 
treasurer,  assistant  treasurer,  or  in  their  incapacity  by 
any  other  principal  officer  of  the  corporation.  The  corporate 
officer  required  to  sign  your  sales  tax  returns  must  sign 
with  his  own  handwritten  signature. 
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You  are  a  motor  carrier  and  user  of  special  fuels 
licensed  by  the  Commonwealth.  In  your  letter  to  the  Attorney 
General  which  has  been  referred  to  the  Department  of  Revenue 
for  reply,  you  question  the  administration  of  Massachusetts 
tax  law  relative  co  special  fuel  used  on  the  Massachusetts 
Turnpike  ("Turnpike"). 

Generally,  a  Massachusetts  excise  is  imposed  on  all 
motor  fu2ls  used  to  power  motor  vehicles  over  the  highways 
of  Massa  :husetts .  An  excise  is  imposed  on  fuel  and  special 
fuel  pui  chased  in  Massachusetts.  (G.L.  C.64A,  64E).  A 
person  vho  acquires  fuel  or  special  fuel  outside  the 
Commonwealth  and  uses  such  fuel  on  the  Massachusetts  highways 
IS  subject  to  an  excise  for  the  privilege  of  using  the 
Massachusetts  highways.      (G.L.   C.64F,   §  3). 

Subject  to  reciprocity  restrictions,  every  person 
regularly  operating  a  motor  vehicle  upon  the  highways  of 
another  state  using  fuel  or  special  fuel  acquired  in 
Massachusetts  may  apply  for  a  credit  or  refund  equal  to 
the  fuel  tax  actually  paid  to  rhe  state  in  which  it  was 
used  not  to  exceed  the  excise  imposed  by  Massachusetts  on 
the  use  of  such  fuel  or  special  fuel.      (G.L.   C.64F,   §  4). 
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To  calculate  this  refund  the  taxpayer  raust  determine 
the  excess  of  fuel  purchased  in  Massachusetts  over  the  fuel 
used  in  Massachusetts.  To  determine  fuel  used  in 
Massachusetts  the  taxpayer  must  multiply  the  fuel  used  in 
operations  everywhere  by  the  ratio  of  miles  traveled  in 
operations  everywhere  to  miles  traveled  in  operations  in 
Massachusetts.  Within  this  calculation  the  taxpayer  is 
using  his  actual  rate  of  miles  per  gallon.  See  Form  MCT-9, 
used  to  apply  for  this  refund. 

The  Massachusetts  Turnpike  is  not  a  Massachusetts  highway 
within  the  meaning  of  Chapters  64A,  64E  and  64F.  Chapters 
64A  and  64E  include  provisions  for  reimbursement  of  taxes 
paid  on  fuel  and  special  fuel  used  on  the  Turnpike. 

Chapter  64E,  Section  5  provides  that  any  person  who 
buys  any  special  fuel  on  which  a  Massachusetts  excise  has 
been  paid  or  is  chargeable  and  uses  such  fuel  on  the  Turnpike 
"...shall  be  reimbursed  the  amount  of  said  excise  in  the 
manner ...  hereinafter  set  forth...."  This  refund  calculation 
is  based  upon  the  statutory  rate  of  miles  per  gallon,  "...one 
gallon  for  each  fifteen  miles  of  indicated  travel  by  passenger 
cars,  ambulances,  hearses,  motorcycles  and  light  trucks, 
and  in  proportion  of  one  gallon  for  each  five  miles  of 
indicated  travel  by  all  other  trucks  and  buses."  See  Form 
SFT-9T,  used  to  apply  for  the  Turnpike  use  refund.  Section 
5  requires  that  such  claims  for  reimbursement  be  nade  on 
a  "...  calendar  half  year..."  basis. 

In  your  letter  you  indicate  that  you  are  entitled  to 
a  refund  based  on  out-of-state  tax  paid  on  fuel  purchased 
and  taxed  in  Massachusetts,  used  and  taxed  again  out-of-state. 
(G.L.  C.64F,  §  4).  To  calculate  this  refund  (Form  MCT-9) 
you  are  required  to  include  Turnpike  miles.  You  contend 
that  because  fuel  used  on  the  Massachusetts  Turnpike  is 
exempt  from  Massachusetts  tax,  the  calculation  of 
Massachusetts  miles  traveled  should  exclude  Turnpike  miles. 
You  suggest  that  if  Turnpike  miles  are  excluded  from  the 
MCT-9  refund  calculat.on  there  would  be  no  need  to  file 
for  the  Turnpike  use  refund. 


Massachusetts  General  Laws  Chapter  64E,  Section  5  states 
that  any  person  who  buys  special  fuels  on  which  a 
Massachusetts  excise  has  already  been  paid  or  is  chargeable 
and  uses  the  special  fuel  in  any  manner  except  in  the 
operation  of  motor  vehicles  upon  highways  wi]  1  be  reimbursed 
the  amount  of  such,  excise. 
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A  person  operating  a  motor  vehicle  on  the  Massachusetts 
Turnpike  using  special  fuel  upon  which  a  fuel  tax  has  been 
paid  or  is  chargeable  has  the  statutory  right  to 
reimbursement.  If  the  taxpayer  were  allowed  to  exclude 
Turnpike  miles  from  the  MCT-9  calculation  the  taxpayer  could 
still  then  file  for  a  Turnpike  use  refund.  This  would  result 
in  the  taxpayer  receiving  a  double  refund  based  on  Turnpike 
use.  A  person  operating  a  motor  vehicle  on  the  Turnpike 
using  fuel  upon  which  an  excise  has  been  paid  or  is  chargeable 
is  entitled  to  a  single  Turnpike  use  refund. 

Additionally,  the  refund  available  under  64F  and  computed 
on  Form  MCT-9  is  calculated  on  an  actual  rate  of  mileage. 
The  Turnpike  use  refund  calculation  is  based  on  a  statutory 
mileage  rate.  Thus,  the  Turnpike  miles  cannot  simply  be 
excluded  from  the  MCT-9  calculation. 

The  right  to  a  Turnpike  use  refund  at  a  specified  rate 
of  mileage  exists  by  statute.  The  Massachusetts  Turnpike 
forms  SFT-9T  and  GT-9T  are  designed  to  facilitate  such 
refunds . 


IAJ:SFR: loc 
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Commissioner  of  Revenue 
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You  request  a  ruling  with  respect  to  tht;  Massachusetts 
income  tax  treatment  of  property  subject  to  the  federal 
Accelerated  Cost  Recovery  System  ("ACRS").  You  inquire 
as  to  the  method  of  depreciation  or  cost  recovery  that 
Massachusetts  will  allow  for  property  placed  in  service 
on  or  after  January  1,  1981.  You  also  inquire  as  to  the 
determination  of  gain  or  loss  upon  the  subsequent  sale  of 
such  property  on  or  after  January  1,  1983. 

The  federal  Economic  Recovery  Tax  Act  of  1981  introduced 
ACRS  for  recovering  the  cost  of  property  placed  in  service 
on  or  after  January  1,  1981. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §§  1,  2).  With 
certain  exceptions,  Massachusetts  allows  the  deductions 
taken  from  federal  gross  income  in  determining  federal 
adjusted  gross  income.  (G.L.  c.  62,  §  2(d)).  Federal  gross 
income  is  gross  income  as  defined  under  the  "Code".  (G.L. 
c.  62,  §  1(d)).  For  taxable  years  1979  through  1982 
inclusive,  references  to  the  "Code"  in  Chapter  62  applied 
to  the  Internal  Revenue  Code  as  amended  on  November  6,  1978. 
(G.L.  c.  62,  §  1(c)  as  amended  by  St.  1979  ,  c.  408  ,  §  1). 
Thus,  for  taxable  years  1981  and  1982,  the  federal  ACRS 
deduction  did  not  apply  for  Massachusetts  income  tax  purposes. 

Effective  for  taxable  years  commencing  on  or  after 
January  1,  1983,  tie  word  "Code"  in  Section  1(c)  of  Chapter 
62  is  redefined  to  refer  to  the  Internal  Revenue  Code  as 
amended  on  February  1,  1983  (St.  1983,  c.  233,  §  11).  As 
a  result  of  the  1983  amendment,  the  Massachusetts  personal 
income  tax  statute  incorporated  the  cost  recovery  method 
rules    of    ACRS.      Urder    current   Massachusetts    income   tax  law. 
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there  are  no  provisions  which  modify  the  federal  ACRS  or 
other  depreciation  deductions. 

Prior  to  repeal,  Massachusetts  General  Laws  Chapter 
62,  Section  7  provided  for  the  adjustment  of  federal  basis 
in  arriving  at  Massachusetts  basis.  This  adjustment  provided 
for  differences  between  the  federal  and  the  state  basis 
in  property.  The  repeal  of  Section  7  is  applicable  to  taxable 
years  beginning  after  1979.  (St.  1979,  c.  409).  There 
are  currently  no  provisions  under  Massachusetts  law  to  adjust 
federal  basis  in  the  determination  of  gain  or  loss  for 
Massachusetts  purposes. 

For  taxable  years  beginning  on,  or  after  January  1, 
1983,  the  Massachusetts  deduction  for  depreciation  or  cost 
recovery  for  property  placed  in  service  on  or  after  January 
1,   1981  is  the  feideral  deduction  for  such  property. 

For  Massachusetts  personal  income  tax  purposes,  the 
basis  of  property  placed  in  service  on  or  after  January 
1,  1981  and  sold  on  or  after  January  1,  198.3  is  the  federal 
adjusted  basis  for  such  property  with  no  adjustment  for 
determining  gain  or  loss. 
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Very  truly  yours 
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You    are    the    chairman    of    the    board    of    trustees    of  the 

(  "Condominium" ) ,     a     time     sharing  condominium 

,   v/hich   is  a  member  resort  of 
Each    of    the    Condominium's  furnished    units    are   owned  for 

30  one-week  intervals  from  April  through  November.  During 
the  remaining  22  weeks  of  each  year  the  units  are  unoccupied 
and  general  maintenance  is  done. 

Each  one  v;eek  interval  has  its  ov;n  recorded  deed  and 
the  owner  of.  each  interval  pays  real  estate  taxes.  Each 
unit  owner  may  rent  out  his  interval  personally,  or  through 
a  real  estate  agent  or  the  resort's  exclusive  rental  agent. 
Interval  owners  may  participate  in  unit  exchanges  with  other 
member  resorts.  You  state  that  there  is  no  rental  pool 
arrangement;  unit  owners  receive  rental  income  only  when 
their  interval  is  rented.  Rental  rates  are  set  by  each 
unit  owner.  You  state  that  maid  and  linen  service  is  not 
provided.  You  inquire  whether  a  room  occupancy  excise  must 
be  collected  each  time  a  unit  is  rented  from  an  interval 
owner . 

An  excise  is  imposed  upon  the  transfer  of  occupancy 
of  any  room  or  rooms  in  a  hotel,  lodging  house,  or  motel 
in  Massachusetts  by  any  operator.  Such  operator  is  required 
to  pay  the  excise  to  the  Commissioner  when  filing  room 
occupancy  returns.      (G.L.   c.   64G,   §  3). 
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An  operator  is  defined  as  "any  person  operating  a  hotel, 
lodging  house  or  motel  in  the  commonwealth,  including,  but 
not  limited  to,  the  owner  or  proprietor  of  such  premises, 
lessee,  sublessee,  mortgagee  in  possession,  licensee  or 
any  other  person  otherwise  operating  such  hotel  or  lodging 
house."   (G.L.  c.   64G,   §  1(d)). 

Section  1(c)  of  General  Laws  Chapter  64G  defines  a 
motel  as: 

any  building  or  portion  of  a  building,  other  than 
a  hotel  or  lodging  house,  in  which  persons  are 
lodged  for  hire  with  or  without  meals  and  which 
is  licensed  or  required  to  be  licensed  under  the 
provisions  of  section  thirty-two  B  of  chapter 
one  hundred  and  forty,  or  a  private  club. 

For  purposes  of  Section  32B  of  Chapter  140,  dealing 
with  licensing  by  a  local  board  of  health,  a  motel  is  defined 
as  "any  building  or  group  of  buildings  which  provide  sleeping 
accommodations  for  transient  motorists  and  which  is  not 
licensed  as  an  inn."     (G.L.   c.   140,   §  32A) . 

A  room  occupancy  excise  is  not  required  to  be  collected 
each  time  a  unit  of  the  Condominium  is  rented  from  an  interval 
owner.  The  Condominium  does  not  possess  the  characteristics 
of  a  motel,  as  defined  in  Chapters  64G  and  140  of  our  General 
Laws.  The  Condominium  does  not  provide  the  services  normally 
associated  with  a  hotel  or  motel,  such  as  maid  service  or 
linen  service.  The  Condominium  does  not  establish  room 
rates;  rather,  rental  prices  for  each  unit  are  set  by  each 
interval  owner.  The  Condominium  does  not  have  an  operator, 
as  defined  in  General  Laws  Chapter  64G,  Section  1,  to  transfer 
occupancy  of  the  units,  to  collect  a  room  occupancy  excise 
each  time  a  unit  is  rented,  and  to  pay  the  excise  to  the 
Commissioner . 


Very  truly  yours. 


ioner  of  Revenue 
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You  inquire  about  the  application  of  the  sales  and  use 
taxes  to  purchases  of  items  that  will  be  incorporated  into 
or  used  in  connection  with  a  waste-processing  plant 
("Processing  Plant")  and  a  steam  and  electricity  generating 
plant     ("Generating    Plant")     that    will    be    operated  by 

("Operator"),       a      Massachusetts  limited 
partnership    of    which    your  client, 
is  genG'uf?!  partner. 

The  two  plants  will  be  used  to  convert  refuse  to  energy 
in  the  following  manner. 

Municipal  and  commercial  refuse  will  be  brought  to  the 
Processing  Plant  in  trucks,  v/eighed  and  dumped  into  an  enclosed 
tipping  area  constructed  of  corrugated  steel.  Fronc-end 
loaders  will  carry  rhe  refuse  to  conveyors,  v;hich  will  deliver 
in  to  shredders  for  reduction  to  smaller  pieces.  From  the 
shredders,  the  refuse  v/ill  pass  to  a  separator  for  removal 
of  noncombus tible  ferrous  metals,  and  then  to  a  trommel  (i.e., 
a  rotary  screening  device)  for  removal  of  noncombus tible 
grit,  glass  and  oversized  materials.  The  ferrous  metals 
will  be  sold,  and  the  other  noncombustible  materials  will 
be  trucked  to  a  land  fill. 

The  processed  refuse  v/ill  be  stored  at  the  Processing 
Plant  in  a  corrugated  steel  structure. 

Tractor  trailer  trucks  will  transport  the  processed 
rc^fusa  over  the  road  from  the  Processing  Plant  to  the 
Generating  Plant,  a  distance  of  about  seven  miles.  At  the 
Generating    Plant    the    processed    refuse    will    be    received  in 
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a  corrugated  sheet  metal  shed.  Front-end  loaders  will  carry 
it  from  the  shed  to  the  waste-feeding  system  of  the  Generating 
Plant,  which  will  consist  of  surge  bin  belt  feeders  and  a 
run-around  conveyor  system,  and  which  will  convey  the  refuse 
to  the  Generating  Plant's  boiler,  where  it  will  be  burned 
to  produce  steam. 

The  flue  gases  from  the  boiler  will  pass  through  an 
electrostatic  precipitator  for  cleaning,  and  out  through 
a  stack.  Some  of  the  steam  from  the  boiler  will  be  sold 
to  industrial  and  residential  customers  for  use  in  kind.  Some 
v/ill  be  piped  to  an  existing  powerhouse  and  nsed  to  generate 
electricity,  which  will  be  sold  to  industrial  customers  and 
to  Power  Company. 

Residual  ash  from  the  boiler  will  be  trucked  to  the 
land  fill. 

The  particular  items  about  which  you  inquire  are  the 
following:  (1)  Items  incorporated  into  or  used  at  the 
Processing  Plant:  the  trucks  that  will  bring  in  the  refuse, 
the  enclosed  tipping  area,  zhe  scales  on  which  the  refuse 
will  be  v/eighed,  the  front-end  loaders,  the  conveyor  system, 
the  shredders,  the  ferrous  separator,  the  trommel,  the  enclosed 
storage  area,  dust  collection  equipment,  and  electrical 
equipment  used  to  control  the  operation  of  the  Processing 
Plant;  (2)  The  tractor  trailer  trucks  that  will  transport 
the  processed  refuse  from  the  Processing  Plant  to  the 
Generating  Plant;  and  (3)  Items  incorporated  into  or  used 
at  the  Generating  Plant:  the  waste  receiving  shed,  the 
front-end  loaders,  the  waste-feeding  system,  the  Doiler, 
burners  and  other  fuel  oil  equipment,  flues  and  ducts,  boiler 
tubes,  fans  and  auxiliary  equipment,  a  corrugated  sheet  metal 
enclosure  to  be  built  over  the  boiler  to  protect  it  and  related 
equipment  from  the  elements,  structural  steel  and  supports 
which  will  be  covered  by  the  enclosure,  the  electrostatic 
precipitator,  the  trucks  that  will  carry  the  residual  ash 
to  the  land  fill,  an  oil  tank  containing  fuel  oil  to  be  burned 
when  starting  the  boiler  and  when  the  boiler  is  under  repair, 
and  "certain  miscellaneous  equipment." 

The  ("Contractor     A")      will     build  the 

Processing  Plant  and  install  part  of  the  waste-feeding  system 
at    the    Generating    Plant.  ("Contractor    B"  ) 

will  build  the  rest  of  the  Generating  Plant. 
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Contractors  A  and  B  will  purchase  the  items  incorporated 
into  and  used  in  connection  with  the  plants  from  vendors 
within  and  without  Massachusetts.  They  will  transfer  the 
plants,  together  with  the  front-end  loaders  and  the  trucks 
("Vehicles")     to    the  Company     ("General  Contractor"), 

which  will  be  responsible  for  supervising  construction  and 
testing  of  the  plants.  The  General  Contractor  will  transfer 
the     plants     and     the     vehicles     in     turn  to 

("Owner"),  a  Massachusetts  general  partnership  formed  to 
finance  the  project.  The  Owner  will  lease  the  plants  and 
the  vehicles  to  the  Operator.  The  lease  will  be  for  an  initial 
term  of  25  years,  v/ith  the  Operator  having  options  to  extend. 
The  Operator  will  have  complete  control  of  the  plants  during 
the  lease  term,  but  the  Owner  will  enjoy  the  federal  tax 
benefits  associated  with  their  ownership. 

The  sales  and  use  taxes  are  imposed  with  respect  to 
retail  sales  of  tangible  personal  property  by  any  vendor 
(G.L.  c.  64H,  §  2;  G.L.  c.  641,  §  2).  "Sale  at  retail"  is 
defined  in  Section  1(13)  of  Chapter  64H  as  a  sale  of  tangible 
personal  property  for  any  purpose  other  than  resale  in  the 
regular  course  of  business. 

A  contractor  who  purchases  materials  from  a  retailer 
for  use  in  building  construction  is  generally  considered 
rhe  consumer  of  the  materials  and  not  a  purchaser  for  resale 
for  sales  and  use  tax  purposes.  Seltzer  and  Co.,  Inc.  v. 
State  Tax  Commission,  ATB  Docket  Nos.  68886,  68887  (1975), 
af  f '  d  sub  nom.  Ace  Heating  Service,  Inc.  v.  State  Tax 
Commission ,  3  71  Mass.  2  54  (1976);  Salem  Glass  Co.  v.  State 
Tax  Commission,  ATB  Docket  No.  60903  (1974);  State  v.  J . 
Watts  Kearney  &  Sons,  181  La.  554  (1935);  see  Town  of  Saugus 
V.   B.   Perini  &  Sons,    Inc. ,    305  Mass.    403  (1940). 

Chapter  64H,  Section  6(s)  provides  an  exemption  for 
sales  of  machinery  or  replacement  parts  thereof  used  directly 
and  exclusively  in  the  furnishing  of  gas,  water,  steam  or 
electricity  when  delivered  to  consumers  through  mains,  lines 
or  pipes. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Neither  sales  nor  use  tax  will  apply  to  the  transfer 
of  the  plants  by  Contractors  A  and  B  to  the  General  Contractor, 
to  the  transfer  of  the  plants  by  the  General  Contractor  to 
the  Owner,  or  to  the  lease  of  the  plants  by  the  Owner  to 
the  Operator. 
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2.  Neither  sales  nor  use  tax  will  apply  to  purchases 
of  the  conveyor  system  for  the  Processing  Plant,  the  shredders, 
the  ferrous  separator,  the  trommel,  the  dust  collection 
equipment,  or  the  electrical  equipment  used  to  control  the 
operation  of  the  Processing  Plant. 

3.  The  lease  by  the  Owner  to  the  Operator  of  all  of 
the  trucks,  and  of  the  front-end  loaders  used  to  carry  raw 
refuse  to  the  conveyors  at  the  Processing  Plant  will  be  subject 
to  the  sales  tax.  The  lease  of  the  front-end  loaders  used 
to  carry  processed  refuse  to  the  waste-feeding  system  of 
the  Generating  Plant  will  not  be  subject  to  tax.  Contractors 
A  and  B,  the  General  Contractor,  and  the  Owner  each  may  give 
a  resale  certificate  (Form  ST-4)  in  lieu  of  paying  a  tax 
on  their  purchases  of  the  vehicles,  provided  that  they  are 
registered  as  Massachusetts  vendors. 

4.  Contractor  A's  purchases  of  the  scales,  and  the 
building  materials  from  which  the  enclosed  tipping  and  storage 
areas  are  to  be  built,  will  be  subject  to  the  sales  or  use 
tax . 

5.  Contractor  A's  purchase  of  parts  for  the  waste-feeding 
system  at  the  Generating  Plant  will  not  be  subject  to  the 
sales  or  use  tax. 

6.  Neither  sales  nor  use  tax  will  apply  to  purchases 
by  Contractor  B  of  parts  for  the  was  te- f  eeding  system,  the 
boiler,  the  burners  and  other  fuel  oil  equipment,  the  flues 
and  ducts,  the  boiler  tubes,  the  fans,  or  the  electrostatic 
precipitator . 

7.  Contractor  B's  purchases  of  the  oil  tank  and  the 
building  materials  from  which  the  receiving  shed  and  the 
enclosure  for  the  boiler  will  be  built  (including  the 
structural  steel  and  supports)  v;ill  be  subject  to  the  sales 
or  use  tax. 

8.  Contractor  B's  purchases  of  the  auxiliary  and 
"miscellaneous"  equipment  will  be  exempt  provided  that  such 
equipment  is  an  adjunct  or  attachment  necessary  for  exempt 
machinery  to  accomplish  its  intended  function,  or  a  device 
used  or  required  to  control,  regulate  or  operate  exempt 
machinery  and  directly  connected  with  or  an  integral  part 
of  such  machinery. 


Very  truly  yours. 


ner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONER 


September  26,  1984 


You  request  a  ruling  with  respect  to  the  Massachusetts 
income  tax  treatment  of  property  subject  to  the  federal 
Accelerated  Cost  Recovery  System  ("ACRS").  Specifically, 
you  inquire  for  which  taxable  years  Massachusetts  v;ill  allow 
the  ACRS  deduction  for  property  placed  in  service  on  or 
after  January  1,  1981.  You  also  inquire  as  to  the 
determination  of  basis,  for  Massachusetts  income  tax  purposes, 
to  compute  gain  or  loss  upon  the  subsequent  sale  of  such 
property . 

The  federal  1981  Economic  Recovery  Tax  Act  introduced 
ACRS  for  recovering  the  cost  of  property  placed  in  service 
on  or  after  January  1,  1981. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §§  1,  2).  With 
certain  exceptions,  Massachusetts  allows  the  deductions 
taken  from  federal  gross  income  in  determining  federal 
adjusted  gross  income.  (G.L.  c.  62,  §  2(d)).  For  taxable 
years  1981  and  1982,  the  federal  ACRS  deduction  did  not 
apply  for  Massachusetts  income  tax  purposes  because  for 
those  years  Chapter  62  references  to  the  Internal  Revenue 
Code  ("Code")  applied  to  the  Code  as  amended  on  November 
6,  1978.  Effective  for  taxaole  years  commencing  on  or  after 
January  1  ,  1983  ,  the  word  "Code"  in  Chapter  62  is  redefined 
to  refer  to  the  Code  as  amended  on  February  1,  1983  .  (G.L. 
c.  62,  §  1(c)).  As  a  result  of  the  recent  amendment,  the 
Massachusetts  personal  income  statute  incorporaces  the  cost 
recovery  method  rules  of  ACRS.  Under  current  Massachusetts 
income    tax    lav;,     there    are    no    provisions    which    modify  the 
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federal      rules      regarding  the      ACRS      deduction  or  other 

depreciation     deductions.  Also,     there     are     no  provisions 

which    modify    the    federal  rules    for    determining  the  basis 

of  property  for  purposes  of  computing  gain  or  loss. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  For  Massachusetts  personal  income  tax  purposes, 
for  taxable  years  beginning  on  or  after  January  1,  1983, 
the  Massachusetts  deduction  for  depreciation  or  cost  recovery 
for  property  placed  in  service  on  or  after  January  1,  1981, 
is  the  federal  deduction  for  such  property. 

2.  For  Massachusetts  personal  income  tax  purposes, 
in  determining  gain  or  loss,  the  Massachusetts  basis  of 
property  placed  in  service  on  or  after  January  1,  1981, 
and  sold  on  or  after  January  1,  1983,  is  the  federal  adjusted 
basis  for  such  property. 


Cominiss loner  of  Revenue 
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COMMISSIONER 
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You      state      that     you      are      entitled      to      a  dividend 


ask  what  the  Massachusetts  individual  income  tax  consequences 
will  be  if  you  elect  to  reinvest  the  dividend  pursuant  to 
Section  305(e)   of  the  Internal  Revenue  Code. 

Massachusetts  gross  income  is  the  federal  gross  income 
with  certain  modifications  set  forth  in  General  Laws  Chapter 
62,  Section  2(a)  and  (b).  One  such  modification  is  Section 
2(a)(1)(H)  which  requires  that  amounts  excluded  from  federal 
gross  income  under  Internal  Revenue  Co'i^e,  Section  305  (e) 
be  added  bac)<  in  computing  Massachusetts  gross  income. 
Therefore  Massachusetts  does  not  recognize  the  federal 
exclusion  of  reinvested  qualified  public  utility  dividends 
and  you  will  be  taxed  on  this  income  in  the  year  of  the 
distribution . 

You  also  inquire  as  to  the  basis  of  the  shares  received 
in  the  dividend  distribution.  Since  January  1,  1980 
Massachusetts  basis  for  computing  gains  and  losses  upon 
the  sale  or  exchange  of  property  is  the  federal  basis.  Prior 
to  that  date  General  Laws  Chapter  62,  Section  7  provided 
for  adjustments  to  federal  basis  in  computing  Massachusetts 
basis.  Section  7  v;as  repealed  in  1979  hov;ever,  and  there 
is  currently  no  statutory  authority  providing  for  differences 
in  federal  and  Massachusetts  basis. 


distribution 


from 


Power  Company. 


You 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  inquire  whether  the  Massachusetts  sales  tax  applies 
to  the  lease  of  a  photovoltaic  solar  array  and  associated 
v/iring    to  {  "A"  )  .      The    array    is  attached 

to  the  roof  of  A's  principal  residence  in 
Massachusetts.  When  the  sun's  rays  strike  boundaries  between 
dissimilar  substances  in  the  array,  electricity  is  generated. 
Some  of  the  electricity  directly  supplies  the  energy  needs 
of  A's  house;  the  rest  is  sold  to  A's  local  utility,  which 
credits  A  so  many  cents  per  unit  of  electricitv  supplied. 

You  state  that  rhe  lessor  of  the  array  has  been  charging 
A  a  sales  tax  on  the  lease  payments,  which  have  been  made 
monthly,   beginning  sometime  after  November,  1981. 

The  definition  of  "sale"  in  the  Massachusetts  sales 
tax  statute  expressly  includes  leases  and  rentals.  G.L. 
c.    64H,   §  1( 12 ) (a)  . 

General  Laws  Chapter  64H,  Section  6 ( dd )  provides  an 
exemption  for: 

[s]ales  of  equipment  directly  relating  to  any 
solar,  wind-powered,  or  heat  pump  system,  which 
is  being  utilized  as  a  primary  or  auxiliary  power 
system  for  the  purpose  of  heating  or  otherwise 
supplying  the  energy  needs  of  an  individual's 
principal  residence  in  the  commonwealth. 

The  photovoltaic  array  that  A  is  leasing  is  being 
utilized  to  supply  the  energy  needs  of  his  principal  residence 
in  Massachusetts.  Sale  to  the  utility  of  the  excess 
electricity    generated    by    the    array    is    the    only  practical 
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means  of  making  full  use  of  its  potential  for  electrical 
generation.  In  substance,  the  array  is  used  exclusively 
to  supplant  electricity  from  conventional  sources  for  a 
Massachusetts  residence. 

Based  on  the  foregoing,  it  is  ruled  that  the  lease 
of  the  solar  array  and  associated  wiring  to  A  is  exempt 
from  the  sales  tax. 

The  lessor  of  the  array  may  apply  for  an  abatement 
of    the    tax    paid    on    the    lease    by    filing    Form  CA-6 

together  with  copies  of  this  ruling,  your  letter 
of  inquiry,  and  the  lease.  No  actual  refund  will  be  made 
to  the  lessor  until  he  establishes  that  he  has  repaid  to 
A  the  amount  for  which  application  is  made  (G.L.  c.  62C, 
§  37). 

Very  truly  yours, 
Commissiioner  of  Revenue 
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COMMISSIONER 


October  5,  1984 


You  inquire  whether  a  federal  mutual  savings  bank  with 
its  principal  place  of  business  in  New  York  is  subject  to 
taxation  by  Massachusetts.  You  state  that  the  bank's  only 
contact  with  Massachusetts  is  that  loans  extended  in  New 
York  are  secured  by  real  property  located  in  Massachusetts, 
that*  inspection  is  made  of  the  properties  prior  to  extension 
of  the  loan,  and  that  the  mortgages  are  duly  recorded  locally 
in  Massachusetts. 

Certain  banks  are  subject  to  taxation  under  Chapter 
63  of  the  Massachusetts  General  Laws. 

A  tax  measured  by  net  income  is  imposed  on  certain  banks 
as  specified  by  statute  (G.L.  c.  63,  §S  1,  2).  Banks  subject 
to  this  tax  include: 

Any  bank,  banking  association  or  trust  company, 
including  all  banks  for  cooperatives  organized 
under  the  United  States  Farm  Credit  Act  of  nineteen 
hundred  and  thirty-three,  doing  business  within 
the  commonwealth,  whether  of  issue  or  not,  existing 
by  authority  of  the  United  States  or  of  a  foreign 
country,  or  of  any  law  of  the  commonwealth  not 
contained  in  chapter  one  hundred  and  sixty-eight 
to  one  hundred  and  seventy-one,  inclusive,  and 
chapters  one  hundred  and  seventy-three  and  one 
hundred  and  seventy-four,  and  any  corporation 
authorized  by  section  one  of  chapter  one  hundred 
and  seventy-two  A  to  do  the  business  of  a  banking 
company.      (G.L.   c.   63,   §  1). 
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A  tax  measured  by  combined  net  operating  income  and 
deposits  is  imposed  on 

Every  savings  bank  as  defined  in  chapter  one  hundred 
and  sixty-eight,  every  co-operative  bank  as  defined 
in  chapter  one  hundred  and  seventy  and  every  state 
or  federal  savings  and  loan  association  and  every 
federal  savings  bank  located  in  the  commonwealth... 
(G.L.  c.   63,  §  11)  . 

Based  on  the  foregoing,  it  is  ruled  that  a  federal  mutual 
savings  bank  located  in  New  York  is  not  subject  to  tax  by 
Massachusetts  on  its  activities  described  herein  under  the 
above  provisions  of  law. 
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You  request  a  ruling  as  to  the  application  of  the  room 
occupancy  excise  to  commissions  paid  to  your  client 
( "Company" ) .  You  state  that  the  Company  operates  a 
bed-and-breakf ast  reservation  service.  The  Company  matches 
visitors  to  Massachusetts  with  local  hosts  who  will  lodge 
the  visitors  in  their  homes  as  paying  guests.  The  Company 
collects  the  charges  from  the  visitors  and  sends  them  to 
the  hosts  after  deducting  a  commission  as  payment  for  its 
services . 

Chapter  64G,  Section  3  of  the  General  Laws  imposes 
a  five  percent  tax  on  the  transfer  of  occupancy  of  any  room 
or  rooms  in  a  hotel,  lodging  house,  or  motel  in  Massachusetts. 
In  addition,  Chapter  546,  Section  22  of  the  Acts  of  1969 
imposed  a  surtax  of  fourteen  percent  of  the  tax  imposed 
under  Chapter  64G.  The  total  room  occupancy  excise  is  thus 
5.7  percent  of  the  rent  charged  for  occupancy.  However, 
the  room  occupancy  excise  is  not  imposed  if  the  total  amount 
of  rent  charged  is  less  than  two  dollars  per  day.  (G.L. 
c.   64G,   §  3 )  . 

Rent  is  defined  as  "the  consideration  received  for 
occupancy  valued  in  money,  whether  received  in  money  or 
otherwise,  including  all  receipts,  cash,  credits  and  property 
or  services  of  any  kind  or  nature,  and  also  any  amount  for 
v;hich  credit  is  allowed  by  the  operator  to  the  occupant, 
without  any  deduction  therefrom  whatsoever."  (G.L.  c.  64G, 
§  1(h) ) . 
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A  motel  is  defined  as 

any  building  or  a  portion  of  a  building,  other 
than  a  hotel  or  lodging  house,  in  which  persons 
are  lodged  for  hire  v/ith  or  without  meals  and 
which  is  licensed  or  required  to  be  licensed  under 
the  provisions  of  section  thirty-two  B  of  chapter 
one  hundred  and  forty  or  is  a  private  club.  (G.L. 
c.   64G,   §  1(c)). 

Chapter  140,  Section  32A  further  defines  a  motel  as  "any 
building  or  group  of  buildings  which  provides  sleeping 
accommodations  for  transient  motorists  and  which  is  not 
licensed  as  an  inn."  A  bed-and-breakf ast  operation  is  a 
motel  within  the  meaning  of  Chapter  64G,  Section  1(c)  and 
Chapter  140,   Section  32A. 

Any  person  conducting  a  bed-and-breakf ast  operation 
is  required  to  obtain  a  license  (G.L.  c.  140,  §  32A),  but 
the  failure  to  obtain  a  license  does  not  exempt  operators 
from  the  room  occupancy  excise.  The  room  occupancy  excise 
is  imposed  on  rent  for  occupancy  in  motels  licensed  or 
required  to  be  licensed.      ( See  G.L.   c.   64G,   §§  1(c),  3), 

Each  operator  of  a  hotel,  lodging  house,  or  motel  is 
required  to  register  for  the  room  occupancy  excise.  (G.L. 
c.  64G,  §  6).  An  operator  is  defined  as  any  person  operating 
a  hotel,  lodging  house,  or  motel.  (G.L.  c.  64G,  §  1(d)). 
The  operator  is  responsible  for  collecting  the  room  occupancy 
excise  from  all  occupants  and  paying  the  room  occupancy 
excise  to  the  Commissioner  of  the  Department  of  Revenue. 
(G.L.   c.   64G,   §  3 )  . 

Chapter  64H,  Section  2  imposes  a  five  percent  sales 
tax  on  retail  sales  of  tangible  personal  property.  The 
sales  price  subject  to  sales  tax  is  the  total  amount  paid 
as  consideration.      (G.L.   c.   64H,   §  1(14)). 

Sales  of  meals  served  by  restaurants  are  subject  to 
the  sales  tax.  A  restaurant  is  defined  in  part  as  any  eating 
establishment  where  food,  food  products,  or  beverages  are 
provided  and  for  which  a  charge  is  made.  (G.L.  c.  64H, 
§  6(h) ) . 

Each  vendor  of  tangible  personal  property,  including 
meals,  is  required  to  register  for  the  sales  tax.  (G.L. 
c.     64H,     §    7).      The    vendor    is    responsible    for  collecting 
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the  sales  tax  from  purchasers  and  paying  the  sales  tax  to 
the  Cominissioner  of  the  Department  of  Revenue.  (G.L.  c. 
64H,   §§  2,   3(a) ) . 

Chapter  64H,  Section  1(9) (d)  includes  in  the  definition 
of  "retailer" 

[ejvery  salesman,  representative,  peddler  or 
canvasser  who,  in  the  opinion  of  the  conupissioner , 
it  is  necessary  to  regard  for  the  efficient 
administration  of  this  chapter  as  the  agent  of 
the  dealer,  distributor,  supervisor  or  employer 
under  whom  he  operates  or  from  whom  he  obtains 
the  tangible  personal  property  sold  by  him.  The 
commissioner  may,  in  such  cases,  treat  and  regard 
such  agent  as  the  retailer  jointly  responsible 
with  his  principal,  employer  or  supervisor  for 
the  collection  and  payment  of  the  tax  imposed 
by  this  chapter. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  The  total  charges  made  to  paying  guests  for  rent 
in  bed-and-breakf ast  operations  are  subject  to  the  room 
occupancy  excise;  the  total  charges  made  to  paying  guests 
for  meals  in  bed-and-breakf ast  operations  are  subject  to 
the  sales  tax.  No  deduction  should  be  made  from  the  charges 
for  commissions  paid  to  the  Company  or  any  other  reservation 
service . 

2.  Each  operator  of  a  bed-and-breakf ast  operation 
is  required  to  register  with  the  Commissioner  as  an  operator 
for  the  room  occupancy  excise  and  as  a  vendor  for  the  sales 
tax.  Each  operator  of  a  bed-and-breakf ast  operation  must 
collect  the  room  occupancy  excise  and  the  sales  tax  from 
paying  guests  and  pay  such  taxes  to  the  Commissioner. 

3.  Operators  of  bed-and-breakf ast  operations  should 
apportion  charges  made  to  paying  guests  between  charges 
for  rent  and  charges  for  meals. 

4.  If  the  Company  collects  the  total  charges  for  rent 
and  meals  from  paying  guests  of  bed-and-breakf ast  operations 
on  behalf  of  the  operators,  the  Company  should  also  collect 
room  occupancy  excise  and  sales  tax  from  the  guests  and 
remit  the  collected  taxes  to  the  operators  of  the 
bed-and-breakf asts  who  must  pay  the  taxes  to  the  Commissioner. 
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5.  The  Company  is  not  an  operator  as  defined  in  Chapter 
64G  and  is  not  a  vendor  as  defined  in  Chapter  64H.  The 
Company  need  not  register  as  an  operator  or  a  vendor. 


Very  truly  yours, 


Commiss 


ner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  water  saving  devices 
by  Massachusetts  municipalities  and  water  districts.  The 
Department  of  Environmental  Quality  Engineering,  an  agency 
of  the  Commonwealth,  is  conducting  a  grant  program  which 
provides  funds  for  municipalities  and  .vater  districts  to 
distribute  the  water  saving  devices  at  cost  to  water 
consumers.  The  municipalities  and  water  districts  intend 
zo  sell  the  devices  in  each  community  until  all  customer 
demand  is  met.  You  inquire  whether  such  sales  are  exempt 
because  the  municipalities  and  water  districrs  are  not  engaged 
in  selling  the  devices  for  profit  or  because  the  sales  are 
casual  and  isolated. 

Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property  in  Massachusetts,  unless 
otherwise  exempted. 

A  vendor  is  defined  as  "a  retailer  or  other  person 
selling  tangible  personal  property  of  a  kind  the  gross 
receipts  from  the  retail  sale  of  which  are  required  to  be 
included  in  the  measure  of  tax  imposed  by  (Chapter  64H]." 
(G.L.   C.64H,  §1(18)). 
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A  retailer  is  defined,  inter  alia,  as  "(t]he 
commonwealth,  or  any  political  subdivision  thereof,  or  their 
respective  agencies  when  such  entity  is  engaged  in  making 
sales  at  retail  of  a  kind  ordinarily  made  by  private  persons." 
(G.L.  C.64H,  §  1(9) (e)).  Water  saving  devices  are  ordinarily 
sold  by  private  persons. 

The  term  "business"  is  defined  as  "any  activity  engaged 
in  by  any  person  or  caused  to  be  engaged  in  by  him  with 
the  object  of  gain,  benefit,  or  advantage,  either  direct 
or  indirect."  (G.L.  C.64H,  §  1(1)).  The  term  is  only  used 
in  defining  what  is  a  sale  for  resale,  not  in  defining  a 
taxable  retail  sale.      (See  G.L.   C.64H,   §  1(13)). 

A  municipality  or  a  water  district  is  a  retailer  if 
it  sells  water  saving  devices.  The  fact  that  the 
municipalities  and  water  districts  are  not  engaged  in  sales 
for  profit  does  not  alter  the  character  of  the  sales  as 
taxable  retail  sales. 

Section  6(c)  of  Chapter  64H  exempts  from  the  sales 
tax  "(c]asual  and  isolated  sales  by  a  vendor  who  is  not 
regularly  engaged  in  the  business  of  making  sales  at 
retail...."  The  Massachusetts  Sales  and  Use  Tax  Regulation 
on  Casual  and  Isolated  Sales  defines  casual  and  isolated 
sales  as  "those  of  an  infrequent,  non-recurring  nature  made 
by  a  person  not  engaged  in  the  business  of  selling  tangible 
personal  property."     (830  CMR  16.01). 

The  municipalities  and  water  districts  intend  to  sell 
more  than  one  or  two  water  saving  devices.  The  sales  will 
occur  over  a  period  of  weeks  or  months.  The  municipalities 
and  water  districts  meet  the  definition  of  a  retailer,  and 
the  sales  are  not  of  an  infrequent  or  non-recurring  nature 
made  by  an  entity  not  in  the  business  of  selling  tangible 
personal  property.  Therefore,  the  sales  are  subject  to 
sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 


J 
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COMMISSIONER 


October  18,  1984 


You 


ask 


whether 
( "Fund" 


dividends     from  the 
)    are  subject  to  Massachusetts  income 


tax. 


The  Fund  is  a  regulated,  open-end,  diversified  investment 
company  incorporated  under  the  laws  of  Maryland  and  registered 
under  the  Investment  Company  Act  of  1940.  It  has  qualified 
and  intends  to  continue  to  qualify  as  a  regulated  investment 
company  under  the  Internal  Revenue  Code.  The  Fund  invests 
predominantly  in  United  States  Treasury  bills  and  notes. 
All  of  the  Fund's  net  income  is  declared  as  dividends  daily. 
For  federal  income  tax  purposes  the  dividends  are  taxable 
to  shareholders  as  ordinary  income. 

Under  Massachusetts  law  a  dividend  is  any  item  of  federal 
gross  income  which  is  a  dividend  under  Section  316  of  the 
Code.     (G.L.  c.   62,  §  1(e)). 

For  Massachusetts  income  tax  purposes  gross  income 
is  federal  gross  income  with  certain  modifications  not  here 
relevant.     (G.L.  c.  62,  S  2(a)). 

Massachusetts  law  has  no  provision  exempting  corporate 
dividends  derived  from  investments  in  United  States  government 
obligations . 

Dividends  paid  to  shareholders  by  the  Fund  are  included 
in  federal  gross  income  and  therefore  included  in  the 
Massachusetts  gross  income  of  Massachusetts  residents. 


Very  truly  yours, 


Commissioner  of  Revenue 


IAJ:SFR:mf 
LR  84-92 


IRA  A.  JACKSON 
COMMISSIONER 


June  25,  1984 


You  inquire  as  to  the  Massachusetts  income  tax 
consequences  of  winnings  and  losses  from  bingo  games. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications  not  relevant  here.  (G.L.  c.  62, 
§  2(a)).  Federal  gross  income  is  all  income  from  whatever 
source  derived,  including  gains  from  gambling,  betting, 
and  lotteries.     (I.R.C.  §  61). 

Losses  from  wagering  transactions  are  allowed  as  a 
deduction  from  federal  gross  income,  but  only  to  the  extent 
of  the  taxpayer's  gains  from  similar  transactions.  (I.R.C. 
§  165(d)).  Massachusetts  law  does  not  provide  for  such 
a  deduction  from  gross  income  (G.L.  c.   62,   §  2(d)). 

Every  person  making  any  payment  of  winnings,  except 
winnings  from  horse  and  dog  racing,  which  are  subject  to 
the  Massachusetts  income  tax  and  which  are  subject  to 
withholding  under  the  Internal  Revenue  Code,  must  deduct 
and  withhold  five  percent  of  the  payment.  (G.L.  c.  62B, 
§  2).  VUnnings  from  slot  machines,  keno,  and  bingo  are 
not  subject  to  federal  income  tax  withholding.  (I.R.C. 
§  3402(q)(5)). 

Non-residents  must  pay  Massachusetts  income  taxes  on 
lottery  and  wagering  winnings  derived  in  Massachusetts.  (G.L. 
c.  62,  §  5A(a). 

Based  upon  the  foregoing,   it  is  ruled: 

1.  All  winnings  from  bingo  games,  regardless  of  the 
sponsor  of  the  game,  must  be  included  in  Massachusetts  gross 
income.  You  may  exclude  only  the  cost  of  the  winning  cards 
when    reporting    your    winnings.      You    may    not    offset  losses 
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against  winnings  and  report  the  difference. 

2.  You  may  not  deduct  your  losses. 

3.  Bingo    winnings    are    not    subject    to  Massachusetts 
income  tax  withholding. 

4.  Both    residents    and    non-residents    must    report  and 
pay  income  tax  on  their  winnings. 


Very  truly  yours, 


IAJ:VGS:mf 


CommisB  .oner  of  Revenue 


LR  84-93 


September  1,  1984 


You  are  a  non-resident  of  Massachusetts.  In  1983, 
you  contributed  six  percent  of  your  wages  ($1,184.92)  into 
the    City    of  Retirement    System    and    $1,309.22  of 

your   wages    into   the   City   of  Deferred  Compensation 

Plan.  You  inquire  as  to  the  Massachusetts  income  tax 
treatment  of  these  contributions. 

The  Massachusetts  taxable  income  of  a  non-resident 
is  his  Massachusetts  gross  income  less  the  applicable 
deductions  and  exemptions  provided  in  Massachusetts  General 
Laws  Chapter  62,   Sections  2  and  3.      (G.L.   c.   62,   §  5A) . 

Any  amount  of  compensation  deferred  under  an  eligible 
state  deferred  compensation  plan  is  not  includible  in  federal 
gross  income  until  the  taxable  year  in  which  such  compensation 
is  made  available  to  the  participant.  (I.R.C.  §  457  ).  Such 
deferred  ccmpensation  is  treated  similarly  for  Massachusetts 
income  tax  purposes.  If  the  City  of  Deferred 
Compensation  Plan  is  an  eligible  state  deferred  compensation 
plan  under  Code  Section  457  ,  your  contribution  to  the  plan 
would  not  be  included  in  federal  gross  income  and,  therefore, 
would  not  be  included  in  Massachusetts  gross  income. 

The    total    wages    as    reported    by    the    City  of 
reflects    or    should    reflect    the    exclusion    of    the  deferred 
compensation.      No   additional   amount   can   be   deducted   on  your 
tax  return. 
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Massachusetts  law  provides  for  a  deduction  from  adjusted 
gross  income  of  up  to  a  maximum  of  $2,000  of  all  sums  deducted 
from  wages  as  contributions  to  an  annuity,  pension,  endowment 
or  retirement  fund  of  a  political  subdivision  of 
Massachusetts.  (G.L.  c.  62,  §  3{B)(a)(4)).  Thus,  you  may 
deduct  the  entire  $1,184.92  contribution  to  the  City  of 
Retirement  System  from  your  Massachusetts  adjusted 
gross  income. 


Very  truly  yours, 


IAJ:VGS:mf 


LR  84-94 


On  behalf  of  ("Company"), 
you  inquire  whether  the  Massachusetts  sales  tax  applies 
to  sales  of  kidney  dialysis  machines  and  replacement  parts, 
other  kidney  dialysis  equipment,  and  disposable  dialysis 
supplies.  The  Company  sells  these  items  separately.  Through 
its  Division,    it    also    sells    or    leases    them   as  a 

package  to  kidney  patients  for  use  in  their  homes.  On  its 
invoices  to  customers  who  purchase  the  package,  the  Company 
states  separate  charges  for  each  item  it  provides. 

It  is  assumed  that  the  sales  about  which  you  inquire 
are  not  exempt  under  General  Laws  Chapter  64H,  Section  6(e), 
which  provides  that  sales  to  certain  religious,  educational, 
charitable  and  scientific  organizations  are  not  subject 
to  the  sales  tax. 


General    Laws    Chapter    64H,    Section    6(1)    provides  that 
the  sales  tax  does  not  apply  to 

[s]ales  of  medicine .. .on  prescriptions  of  registered 
physicians...;  sales  of  artificial  devices 
individually  designed,  constructed  or  altered 
solely  for  the  use  of  a  particular  crippled  person 
so  as  to  become  a  brace,  support,  supplement, 
correction  or  substitute  for  the  bodily  structure 
including  the  extremities  of  the  individual;  [and] 
sales  of  artificial  limbs,  artificial  eyes,  hearing 
aids  and  other  equipment  worn  as  a  correction 
or  substitute  for  any  functioning  portion  of  the 
body. 

Sale    is    defined    in    Chapter    64H,    Section    1(12) (a)  as 
including  leases  and  rentals. 
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Based  on  the  foregoing,  it  is  ruled  that  the  Company's 
sales  and  leases  of  kidney  dialysis  machines  and  replacement 
parts,  other  kidney  dialysis  equipment,  and  disposable 
dialysis  supplies  are  subject  to  the  sales  tax,  whether 
the  items  are  sold  or  leased  separately  or  as  part  of  a 
package . 


Vexy  truly  yours. 


Commissi 3ner  of  Revenue 


lAJ: JXD:mf 
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RA  A.  JACKSON 


COMMISSIONER 


General  Laws  Chapter  62C,  Section  47A  and  State  Tax 
Administration  Regulation  830  CMR  62C.47,  promulgated 
thereunder,  require  agencies  and  subdivisions  of  the 
Commonwealth  annually  to  furnish  to  the  Commissioner  a  report 
of  all  licenses  they  have  issued  during  the  preceding  calendar 
year.  You  inquire  whether,  for  purposes  of  this  requirement, 
"license"  includes  certificates  granted  to  teachers  and 
other  educational  personnel  under  General  Laws  Chapter  71, 
Section  3SG,  and  approvals  issued  by  the  Department  of 
Education  under  General  Laws  Chapter  71B,  Section  10  with 
respect  to  so-called  Chapter  766  programs  operated  by  private 
schools . 

General  Laws  Chapter  71,  Section  38G  provides  in  part: 

No  person  shall  be  eligible  for  employment  by 
a  school  committee  as  a  teacher,  principal, 
supervisor,  director,  guidance  counselor  and 
director,  school  psychologist,  school  librarian, 
audio-visual  media  specialist,  unified  media 
specialist,  school  business  administrator, 
superintendent  of  schools  or  assistant 
superintendent  of  schools  unless  he  has  been  granted 
by  the  [Board  of  Education,  acting  through  the 
Department  of  Education, ]  a  certificate  with  respect 
to  the  type  of  position  for  which  he  seeks 
employment  ? . . . 

Teachers  and  other  educational  personnel  need  no 
certification  from  the  Board  of  Education  to  be  employed 
in  private  regular  day  schools. 
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"License"  is  defined  in  830  CMR  62C.47(l)(c)  as  "any 
license  or  other  certificate  of  authority  to  conduct  a 
profession,  trade  or  business." 

Chapter  71,  Section  38G  requires  certificates  of  teachers 
and  other  educational  personnel  from  the  Board  of  Education. 
These  certificates  are  "licenses"  within  the  meaning  of 
General  Laws  Chapter  62C,  Section  47A  and  Regulation  830 
CMR  62C.47  and  the  Department  of  Education  must  report  such 
certificates  to  the  Commissioner. 

Under  the  Chapter  766  program,  the  Department  of 
Education  is  authorized  to  refer  children  requiring  special 
education  to  any  approved  institution  which  offers  curriculum, 
instruction  and  facilities  appropriate  to  the  child's  needs. 
For  approval,  the  curriculum  at  such  an  institution  must 
be  equivalent,  insofar  as  the  Department  deems  feasible, 
to  the  curriculum  for  children  of  comparable  age  and  ability 
in  the  public  schools  of  the  Commonwealth.  The  expenses 
of  instruction  and  support  furnished  to  special  needs  children 
under  the  Chapter  766  program  may  be  paid  in  whole  or  in 
part  by  the  Commonwealth  and  the  local  school  committee. 
G.L.  c.   71B,   §  10. 

Chapter  766  approvals  issued  under  General  Laws  Chapter 
71B,  Section  10  are  not  licenses  and  need  not  be  reported 
to  the  Commissioner. 


Very  truly  yours. 


CommisB.oner  of  Revenue 


lAJ: JXDtmf 


LR  84-96 


IRA  A.  JACKSON 

COMMISSIONER 


October  24,  1984 


In  your  letter  dated  June  20,  1984,  you  inquire  about 
the  Massachusetts  income  tax  consequences  of  payments  to 
a  Keogh  plan  by  a  self-employed  resident  of  this  Commonwealth. 

Massachusetts  General  Laws  Chapter  62,  Section  2,  defines 
"gross  income"  as  federal  gross  income  with  certain 
modifications.  Section  404(a)  of  the  Internal  Revenue  Code 
provides  for  a  deduction  from  federal  gross  income  for  certain 
amounts  contributed  by  an  employer,  on  behalf  of  an  employee, 
to  a  qualified  pension,  profit  sharing,  or  annuity  plan, 
or  under  other  qualified  plans  deferring  the  receipt  of 
compensation.  Under  Code  sections  404(a)(8),  401(c)(1), 
and  401(c)(3),  a  self-employed  individual  or  owner-employee 
is  treated  as  both  the  employer  and  an  employee  of  his  or 
her  business  for  the  purpose  of  this  deduction.  Contributions 
to  a  Keogh  plan  by  a  self-employed  individual  or 
owner-employee  are  governed  by  Code  Section  404. 

General  Laws  Chapter  62,  Section  2(d),  provides,  in 
part,  that  "Part  B  adjusted  gross  income  shall  be . the  Part 
B  gross  income  less  the  deductions  allowable  under  Sections 
62  and  404...  of  the  Code,  provided,  however,  the  following 
deductions  shall  not  be  allowed:...  In  the  case  of  an 
individual  who  is  an  employee  within  the  meaning  of  Section 
401(c)(1)  of  the  Code,  the  deductions  allowed  by  Section 
404...  of  the  Code  to  the  extent  attributable  to  contributions 
made  on  behalf  of  such  individual."  G.L.  c.62,  §  2(d)(7). 
Thus,  Section  2(d)(7)  specifically  disallows  any  Massachusetts 
income  tax  deduction  for  plan  contributions  made  under  Code 
Section  404. 
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In  view  of  the  fact  that  a  contribution  to  a  Keogh 
plan  is  a  contribution  under  Code  Section  404  ,  it  is  hereby 
ruled  that  a  contribution  to  a  Keogh  plan  by  a  self-employed 
individual  or  owner-employee  is  not  deductible  and  must 
be  reported  as  an  item  of  Massachusetts  gross  income. 

Your  letter  further  requests  a  statement  as  to  the 
Massachusetts  income  tax  consequences  resulting  from  a  lump 
sum  distribution  from  a  Keogh  plan  to  a  non-resident.  You 
state  that  all  contributions  to  that  plan  arose  out  of  income 
resulting  from  self -employment  while  you  were  a  resident 
of  Massachusetts,  and  that  all  interest  on  the  amounts 
contributed  to  that  plan  accrued  in  a  Massachusetts  bank 
up  to  the  time  of  distribution.  When  the  lump  sum 
distribution  was  made  you  had  established  residence  in  another 
state . 


Massachusetts  General  Laws  Chapter  62C,  Section  6(a) 
requires  that  every  non-resident  must  file  a  non-resident 
income  tax  return  if,  during  the  taxable  year,  he  or  she 
received  gross  income  from  sources  within  the  Commonwealth 
in  excess  of  (1)  $2  ,000,  or,  (2)  the  personal  exemption 
allowed  under  Section  3  of  Chapter  62,  whichever  amount 
is  less. 


Income  received  by  a  non-resident  as  a  lump  sum 
distribution  from  a  qualified  employee  benefit  plan  (including 
a  Keogh  plan)  is  an  item  of  Part  B  gross  income  from  sources 
within  the  Commonwealth  to  the  extent  that  it  is  effectively 
connected  to  past  or  present  employment  carried  on  by  the 
non-resident  in  the  Commonwealth.  G.L.  c.62,  §  5A;  Technical 
Information  Release,  79-1.  Under  G.L.  c.62,  §  2(a)(2)(F) 
however,  payments  from  pensions,  annuities  or  deferred  payment 
plans  described  in  Code  Section  404  are  deductible  from 
gross  income  up  to  the  aggregate  amount  of  the  deductions 
allowed  federally,  but  only  to  the  extent  that  such  amounts 
were  reported  on  a  Massachusetts  tax  return  and  were  subjected 
to  tax  under  Chapter  62.  Technical  Information  Release, 
78-1. 


The  Massachusetts  income  tax  treatment  of  a  lump  sum 
distribution  to  a  non-resident  from  a  qualified  Keogh  plan 
funded  with  income  derived  from  sources  within  the 
Commonwealth  is  as  follows: 
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1.  The  distribution  is  subject  to  taxation  in 
Massachusetts  as  Part  B  gross  income  in  the  year  of  receipt; 
and 

2.  A  deduction  from  Part  B  gross  income  is  available 
for  any  portion  of.  the  distribution  which,  when  contributed 
to  the  plan,  was  deductible  from  federal  gross  income  and 
which  was  reported  and  taxed  under  Chapter  62. 

We    express    no    opinion  as    to    what    amount    of    the  lump 

sum    distribution,     if    any,  is    subject    to    taxation    in  the 

state  in  which  you  were  living  when  you  received  the 
distribution. 


Very  truly  yours, 


Commissioner  of  Revenue 


IAJ:HMP: loc 
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IRA  A.  JACKSON 
COMMISSIONER 


October  19,  1984 


You  ask  whether  commercial  annuities  are  subject  to 
Massachusetts  income  tax  withholding. 

Massachusetts  General  Laws  state  that  "every  employer 
making  payments  to  employees...  of  wages  subject  to 
tax... shall  deduct  and  withhold  a  tax  upon  such  wages...". 
(G.L.  c. 62B,   §  2 )  . 

In  general,  Massachusetts  withholding  provisions  follow 
the  federal  withholding  provisions.  For  withholding  purposes 
Massachusetts  specifically  adopts  the  federal  definition 
of  wages.  Massachusetts  General  Laws  Chapter  62B,  Section 
1,  recently  amended  by  Chapter  233  of  the  Acts  of  1983, 
defines  "wages"  for  Massachusetts  withholding  purposes  as 

wages  as  defined  in  section  thirty-four  hundred 
and  one  (a)  of  the  Internal  Revenue  Code  and 
periodic  payments  and  non-periodic  distributions 
as  defined  in  section  thirty-four  hundred  and 
five  of  said  Code  and  subject  to  federal 
withholding. 

Section  3405(a)(1)  of  the  Internal  Revenue  Code  provides 
that  "[t]he  payor  of  any  periodic  payment  (as  defined  in 
subsection  (d)(2))  shall  withhold  from  such  payment  the 
amount  which  would  be  required  to  be  withheld  from  such 
payment  if  such  payment  were  a  payment  of  wages  by  an  employer 
to  an  employee  for  the  appropriate  payroll  period".  Section 
3405(a)(2)  states  that  "[a]n  individual  may  elect  to  have 
paragraph  (1)  [withholding]  not  apply  with  respect  to  periodic 
payments  made  to  such  an  individual." 
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"The  payor  of  any  nonperiodic  distribution  (as  defined 
in  subsection  (d)(3))  shall  withhold  from  such 
distribution. .. [the       designated       amount]".  (I.R.C.  § 

3405(b)(1)).  Section  3405(b)(3)  provides  that  "[a]n 
individual  may  elect  not  to  have  paragraph  (1)  [withholding] 
apply  with  respect  to  any  nonperiodic  distribution." 

Section  3405(d)(2)  ^  defines  periodic  payment  as  a 
designated  distribution  which  is  an  annuity  or  similar 
periodic  payment.  Subsection  (d)(3)  defines  a  nonperiodic 
distribution  as  any  designated  distribution  which  is  not 
a  periodic  payment. 

"A  designated  distribution  is  any  distribution  or 
payment  from  or  under  an  employer  deferred  compensation 
plan,  an  individual  retirement  plan...,  or  a  commercial 
annuity."  "A  commercial  annuity  is  an  annuity,  endowment, 
or  life  insurance  contract  issued  by  an  insurance  company 
licensed  to  do  business  under  the  laws  of  any  States." 
(U.S.Treas.   Reg.   §  35 . 3405-1 ( A) ( A-2 ) (A-4 ) ) . 

The  definition  of  wages  for  Massachusetts  withholding 
purposes  includes  commercial  annuities.  Therefore,  payments 
or  distributions  from  commercial  annuities  subject  to  federal 
withholding  are  subject  to  Massachusetts  withholding.  If 
the  recipient  has  elected  against  withholding  under  Code 
Section  3405(a)(2)  or  3405(b)(3)  and  the  payment  is  not 
subject  to  federal  withholding,  it  is  not  subject  to 
Massachusetts  withholding. 


Very  trulv  yours, 


/ery  truiv. 


IAJ:SFR:loc 


Commissioner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONER 


October  29,  1984 


Your  client,  a  resident  of  Massachusetts,  is  the  sole 
income  beneficiary  of  a  non-Massachusetts  testamentary  trust. 
Your  client  would  like  the  non-Massachusetts  trustee  to 
invest  the  trust  principal  in  either  obligations  of  the 
United  States,  obligations  of  Massachusetts  and  its  political 
subdivisions,  or  in  the  ("Fund"), 
a  Massachusetts  corporate  trust  investing  primarily  in 
Massachusetts  obligations.  You  state  that  the  Fund  is  a 
"regulated  investment  company"  under  Section  851  of  the 
Internal  Revenue  Code  ("Code").  You  inquire  whether  your 
client  would  be  subject  to  Massachusetts  income  taxation 
on  the  income  from  the  trust  if  its  principal  were  so 
invested . 

A  resident  beneficiary  who  receives,  is  entitled  to, 
or  to  whom  income  is  available  from  a  nonresident  trustee 
is  subject  to  the  taxes  imposed  by  Chapter  62  upon  such 
income  according  to  the  nature  of  the  income  (interest, 
dividends,  annuity,  etc.)  received  by  such  trustee.  (G.L. 
c.   62,  §  11)  . 

For  income  tax  purposes,  Massachusetts  gross  income 
is  federal  gross  income  with  certain  modifications.  One 
modification  is  the  addition  to  federal  gross  income  of 
the  interest  from  state  obligations  other  than  Massachusetts 
obligations.  (G.L.  c.  62,  §  2(a)(1)(A)).  Another  is  the 
subtraction  from  federal  gross  income  of  the  interest  on 
obligations  of  the  United  States.     (G.L.  c.   62,  §  2(a)(2)(A)). 
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In  determining  a  beneficiary's  federal  gross  income 
arising  from  distributions  from  a  trust,  the  character  of 
the  income  is  the  same  for  the  beneficiary  as  for  the  trust, 
whether  the  trust  is  a  "simple"  one  that  distributes  current 
income  only  or  a  "complex"  one  that  may  accumulate  income 
or  distribute  corpus.  (I.R.C.  §§  652(b),  662(b)).  Although 
tax-exempt  interest  on  governmental  obligations  is  included 
in  the  "distributable  net  income"  measure,  which  limits 
the  amount  of  a  distribution  from  a  trust  that  may  be  included 
in  the  beneficiary's  gross  income  (I.R.C.  §§  643(a)(5), 
652(a)),  this  measure  does  not  affect  the  actual  calculation 
of  gross  income.  No  provision  of  Massachusetts  law  modifies 
this  aspect  of  the  federal  determination  of  gross  income. 

Therefore,  since  the  interest  on  obligations  of  the 
United  States,  or  of  Massachusetts  or  its  political 
subdivisions,  is  excluded  from  Massachusetts  gross  income, 
distributions  from  a  testamentary  trust  of  such  interest 
income  are  not  subject  to  Massachusetts  income  tax. 

Massachusetts  General  Laws  Chapter  62,  Section  8(b) 
states  in  part  that  a  corporate  trust  which  is  a  regulated 
investment  company  under  Section  851  of  the  Code  is  not 
subject  to  taxation  under  Chapter  62.  Section  8(c)  of  Chapter 
62  provides  that  dividends  received  from  a  corporate  trust 
which  is  not  subject  to  taxation  are  taxable.     (LR  80-34). 

Code  Section  852(b)(5)  provides  that  a  regulated 
investment  company  with  at  least  one-half  of  its  assets 
invested  in  the  obligations  .  of  states  and  their  political 
subdivisions  may  pay  dividends  designated  as  "exempt-interest 
dividends"  excludable        from       federal        gross  income. 

Massachusetts  gross  income  adds  to  federal  gross  income 
interest  derived  from  the  obligations  of  states  other  than 
Massachusetts.     (G.L.     c.  62,  §  2(a)(1)(A)). 

Therefore,  if  your  client  receives  income  from  a 
testamentary  trust  and  the  distribution  consists  of  earnings 
from  the  investment  of  the  trust's  principal  in  the  Fund, 
that   income   must   be   included   in  your   client's  Massachusetts 
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gross  income,  except  to  the  extent  that  the  income  arises 
from  dividends  clearly  identified  by  the  Fund  as  attributable 
to  interest  from  Massachusetts  obligations. 


Very  truly  yours. 


IAJ:VGS:loc 


Commissioner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONER 
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October  31,  1984 


Your  letter  of  August  25,  1983,  requests  interpretations 
of  several  provisions  of  the  Revenue  Enforcement  and 
Protection  Program  ("REAP")    (St.   1983,  c.  233). 

I.  You  request  a  ruling  with  respect  to  the 
Massachusetts  income  tax  treatment  of  property  subject  to 
the  federal  Accelerated  Cost  Recovery  System  ("ACRS"). 
Specifically,  you  inquire  whether  Massachusetts  individual 
taxpayers  will  be  entitled  to  the  federal  ACRS  deduction 
on  their  1983  returns  for  assets  placed  in  service  after 
December  31,   1980,  but  before  January  1,  1983. 

The  federal  Economic  Recovery  Tax  Act  of  1981  introduced 
ACRS  for  recovering  the  cost  of  property  placed  in  service 
on  or  after  January  1,  1981. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §§  1,  2).  With 
certain  exceptions,  Massachusetts  allows  the  deductions 
taken  from  federal  gross  income  in  determining  federal 
adjusted  gross  income.  (G.L.  c.  62,  §  2(d)).  Federal  gross 
income  is  gross  income  as  defined  under  the  "Code".  (G.L. 
c.  62,  §  1(d)).  For  taxable  years  1979  through  1982 
inclusive.  Chapter  62  references  to  the  "Code"  applied  to 
the  Internal  Revenue  Code  as  amended  on  November  6,  1978. 
(G.L.  c.  62,  §  1(c)  as  amended  by  St.  1979,  c.  408  ,  §  1). 
Thus,  for  taxable  years  1981  and  1982,  the  federal  ACRS 
deduction  did  not  apply  for  Massachusetts  income  tax  purposes. 
Effective  for  taxable  years  commencing  on  or  after  January 
1  ,  1983,  the  word  "Code"  in  Section  1(c)  of  Chapter  62  is 
redefined  to  refer  to  the  Internal  Revenue  Code  as  amended 
on   February   1,    1983    (St.    1983,    c.    233  ,    §   11).     As   a  result 
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of  the  1983  amendment,  the  Massachusetts  personal  income 
tax  statute  incorporated  the  cost  recovery  method  rules 
of  ACRS.  Under  current  Massachusetts  income  tax  law,  there 
are  no  provisions  v/hich  modify  the  federal  ACRS  or  other 
depreciation  deductions. 

Based      on      the      foregoing,      it  is      ruled      that  for 

Massachusetts     personal     income     tax  purposes,     for  taxable 

years  beginning  on  or  after  January  1,  1983,  the  Massachusetts 

deduction     for    depreciation    or    cost  recovery    for  property 

placed  in  service  on  or  after  January  1,  1981,  is  the  federal 
deduction  for  such  property. 

II.  You  request  a  ruling  regarding  the  Massachusetts 
income  tax  treatment  of  employee  stock  options  which  for 
federal  purposes  qualify  as  Incentive  Stock  Options  ("ISO's"). 
Specifically,  you  inquire  whether  Massachusetts  will  adopt 
the  federal  tax  treatment  for  ISO's  granted  prior  to  1983 
which  are  exercised  in  1983  or  thereafter.  Also,  you  inquire 
as  to  the  Massachusetts  tax  treatment  of  a  post-1982 
disposition  of  ISO  stock  where  the  option  was  exercised 
in  1982  and  ordinary  income  was  recognized  for  Massachusetts 
purposes  in  1982. 

Section  422A,  which  was  added  to  the  Internal  Revenue 
Code  ("Code")  by  the  Economic  Recovery  Tax  Act  of  1981, 
defines  an  ISO  as  an  option  granted  to  an  individual  for 
any  reason  connected  with  his  employment  by  a  corporation, 
providing  the  requirements  of  Section  422A  are  met. 
Generally,  no  federal  tax  consequences  result  to  an  employee 
upon  the  grant  or  exercise  of  an  ISO.  An  employee  will 
be  taxed  at  capital  gain  rates  when  he  sells  ISO  stock 
providing  the  holding  period  and  other  definitional 
requirements  of  Section  422A  are  met.  Pursuant  to  Section 
422A(a)(l),  the  stock  must  be  held  for  at  least  two  years 
from  the  date  the  option  was  granted  and  at  least  one  year 
after  exercise  of  the  option.  If  an  employee  does  not  meet 
the  holding  period  requirements,  then  any  gain  resulting 
from  disposition  of  ISO  stock  is  treated  as  ordinary  income. 
Gain  for  this  purpose  is  equal  to  the  lesser  of  (1)  the 
fair  market  value  of  the  stock  on  the  date  of  exercise  over 
the  adjusted  basis  of  the  stock  or  (2)  the  amount  realized 
on  disposition  over  the  adjusted  basis  of  the  stock. 

With  certain  modifications,  Massachusetts  gross  income 
is  federal  gross  income  as  defined  in  the  Code.  (G.L.  c. 
62,  §  2).  For  taxable  years  1981  and  1982,  Massachusetts 
determined    federal    gross    income    according    to    the    Code  as 
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amended  on  November  6,  1978  .  (G.L.  c.  62,  §  1(c)  as  amended 
by  St.  1979,  c.  408,  §  1).  Thus,  the  federal  tax  treatment 
of  ISO's  did  not  apply  for  Massachusetts  income  tax  purposes 
for  those  years  (s^e  Letter  Ruling  82-110).  Effective  for 
taxable  years  commencing  on  or  after  January  1,  1983,  the 
word  "Code"  in  Section  1(c)  of  Chapter  62  s  redefined  to 
refer  to  the  C^  as  amended  on  February  1,  1983  .  (St. 
1983,  c.  233  ,  §  11).  As  a  result  of  this  amendment,  the 
Massachusetts  income  tax  statute  now  incorporates  the 
provisions  of  the  current  Code  pertaining  to  ISO's. 

Massachusetts  gross  income  is  divided  into  Part  A  taxable 
income,  which  is  taxed  at  the  rate  of  ten  percent  and  Part 
B  taxable  income,  which  is  taxed  at  the  rate  of  five  percent. 
Part  A  income  is  composed  of  dividends,  net  capital  gain 
and  interest  other  than  interest  on  savings  deposits  in 
banking  institutions  in  Massachusetts.  Part  B  income  is 
all  other  income  subject  to  taxation. 

Massachusetts  adopts  federal  characterization  of  gain 
as  either  capital  gain  or  ordinary  income. 

Under  current  Massachusetts  income  tax  law,  there  are 
no  provisions  which  modify  the  federal  rules  for  determining 
basis  for  purposes  of  computing  gain  or  loss. 

Based  on  the  foregoing,   it  is  ruled  that: 

1.  Effective  for  taxable  years  beginning  on  or  after 
January  1,  1983,  where  an  employee  exercises  a  stock  option 
in  1983  or  thereafter  which  was  originally  granted  prior 
to  1983,  the  Massachusetts  income  tax  treatment  of  the 
exercise  of  the  option  and  the  sale  of  the  stock  in  1983 
and  later  will  be  the  same  as  the  federal  tax  treatment. 

2.  Upon  the  sale  of  an  employee's  ISO  stock  on  or 
after  January  1,  1983,  for  purposes  of  determining  gain 
for  Massachusetts  income  tax  purposes,  the  basis  of  the 
ISO  stock  will  be  the  same  as  the  federal  adjusted  basis. 

3.  Upon  the  sale  of  an  employee's  ISO  stock  on  or 
after  January  1,  1983,  the  employee  will  recognize  capital 
gain  or  loss  for  Massachusetts  income  tax  purposes  (includible 
in  Part  A  gross  income)  to  the  extent  that  capital  gain 
or  loss  is  recognized  for  federal  purposes,  and  he  will 
recognize  Part  B  gross  income  to  the  extent  that  ordinary 
income  is  recognized  for  federal  purposes. 
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With  respect  to  the  basis  problems  which  can  be 
anticipated  upon  the  subsequent  disposition  of  ACRS  property 
or  sale  of  ISO  stock,  there  is  now  pending  in  the  legislature 
a  bill  (House  No.  242)  which  would  provide  for  adjustments 
in  computing  Massachusetts  basis.  In  the  absence  of  such 
remedial  legislation  however,  the  federal  basis  must  be 
used . 

III.  You  inquire  as  to  the  application  of  the  investment 
credit  carryforward  provisions  to  credits  against  corporate 
excise  which  arose  prior  to  1983  but  are  not  fully  allowable 
in  1983  .  You  request  a  ruling  as  to  the  treatment  of  unused 
credit  in  years  after  1983  where  a  corporation  has  a  1983 
excise  of  $2,000  and  investment  credits,  all  carried  forward 
from  prior  years,  of  $5,000. 

An  investment  credit  can  be  taken  against  the  corporate 
excise  liability  of  corporations  classified  as  manufacturing, 
research  and  development,  agricultural  or  commercial  fishing 
corporations.  (G.L.  c.  63,  §  31A).  For  taxable  years  ending 
before  December  31,  1985,  the  credit  is  three  percent  of 
the  cost  or  other  basis  for  federal  income  tax  purposes 
of  qualifying  tangible  property,  after  the  deduction  of 
any  federally  authorized  credit  taken  with  respect  to  the 
property.  (St.  1982,  c.  658,  §  7).  For  taxable  years  ending 
on  or  after  December  31,  1985,  the  credit  is  one  percent. 
(G.L.   c.   63,   §  31A(a) ) . 

The  credit  for  investments  allowed  by  Section  31A  cannot 
reduce  the  corporate  excise  to  less  than  the  minimum  tax. 
(G.L.  c.   63,   §  3lA(c)). 

Any  corporation  entitled  to  the  investment  credit  under 
Section  31A  may  carry  over  that  portion  of  its  credit  which 
exceeds  the  excise  to  apply  against  its  excise  for  the  next 
three  taxable  years.     (G.L.  c.   63,  §  31A(g)). 

A  corporation  is  entitled  to  a  credit  against  the  excise 
for  operating  an  eligible  business  facility  in  a  poverty 
area.  (G.L.  c.  63,  §  38E).  The  amount  of  this  credit  is 
based  on  the  assessed  valuation  of  the  poverty  area  real 
estate . 

Effective  July  1,  1983,  and  applicable  to  taxable  years 
beginning  on  or  after  January  1,  198  3,  the  maximum  amount 
of  credits  under  Sections  31A  and  38E,  otherwise  allowable 
to  a  corporation,  shall  not  exceed  fifty  percent  of  its 
excise    tax    liability.      (G.L.    c.    63,    §    32C).      A  corporation 
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may  carry  over  and  apply  to  its  excise  for  any  subsequent 
taxable  year  the  portion  of  those  credits  which  were 
disallowed  by  Section  32C. 

Based  on  the  foregoing,  it  is  ruled  that  where  a 
corporation  has  a  1983  excise  of  $2,000  and  investment 
credits,  all  carried  forward  from  prior  years  of  $5,000, 
(a)  the  use  of  investment  credits  against  corporate  excise 
is  limited  to  $1,000  for  1983,  (b)  the  $1,000  credit 
disallowed  by  Section  32C  may  be  carried  forward  and  applied 
against  the  corporate  excise  in  any  subsequent  taxable  year, 
and  (c)  the  carryforward  of  the  remaining  credits  of  $3,000 
is  limited  to  the  three  taxable  years  subsequent  to  the 
year  in  which  the  credit  was  generated,  except  that  any 
portion  of  the  $3,000  denied  by  the  fifty  percent  limitation 
in  General  Laws  Chapter  63,  Section  32C,  in  a  subsequent 
taxable  year  may  be  carried  forward  indefinitely. 

IV.  You  inquire  whether  General  Laws  Chapter  62B,  Section 
12A  which  requires  any  agency  or  subdivision  of  the 
Commonwealth  to  withhold  a  tax  of  three  and  one-half  percent 
from  any  payment  made  to  a  person  for  personal  services, 
is  applicable  to  payments  made  to  a  partnership.  Because 
certain  administrative  difficulties  are  now  under 
consideration,  the  Department  of  Revenue  has  not  implemented 
withholding  on  personal  services  contracts  at  this  time. 

V.  You  inquire  whether  a  corporation  is  subject  to 
penalties  for  underpayment  of  quarterly  estimated  excise 
where  the  underpayment  is  due  to  changes  in  Massachusetts 
tax  law  limiting  the  use  of  investment  credits. 

All  corporations  which  reasonably  estimate  their 
corporate  excise  to  be  in  excess  of  $1,000  are  required 
to  file  a  declaration  of  estimated  tax  on  or  before  the 
fifteenth  day  of  the  third  month  of  the  taxable  year.  (G.L. 
c.  63B,  §§  2,  3).  The  estimated  tax  is  required  to  be  paid 
in  quarterly  installments  of  thirty  percent,  twenty-five 
percent,  twenty-five  percent  and  twenty  percent  respectively. 
(G.L.   c.   63B,   §  4 )  . 

However,  if  the  requirements  of  Chapter  63B  (that  is, 
expected  tax  liability  exceeds  $1,000)  are  first  met  after 
the  last  day  of  the  second  month  and  before  the  first  day 
of  the  twelfth  month,  the  declaration  must  be  filed  by  the 
fifteenth  day  of  the  twelfth  month.      (G.L.  c.   63B,  §  3). 
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For  failure  to  file  a  declaration  of  corporate  estimated 
tax,  a  penalty  of  five  percent  of  the  tax  due  for  the  taxable 
year  will  be  assessed.  (G.L.  c.  63B,  §  8).  The  Comn issioner 
may  waive  such  penalty,  if  it  is  shown  to  his  satisfaction 
that  failure  to  file  was  due  to  reasonable  cause  and  not 
to  willful  neglect.     (G.L.  c.   63B,  §  8). 

Any  portion  of  the  underpayment  of  an  installment  of 
the  estimated  tax  by  a  corporation  is  subject  to  an  addition 
to  the  tax  of  eighteen  percent  per  annum  for  the  period 
of  underpayment.     (G.L.  c.   63B,   §  6). 

The  addition  to  the  tax  with  respect  to  underpayment 
of  any  installment  is  not  imposed  if  the  total  amount  of 
all  payments  of  estimated  tax  made  on  or  before  the  last 
date  prescribed  for  payment  of  such  installment  equals  or 
exceeds  the  amount  which  would  have  been  required  to  be 
paid  on  or  before  such  date  if  the  estimated  tax  equalled 
the  lesser  of: 

(1)  the  tax  shown  tDn  the  return  for  the  preceding 
taxable  year  if  a  full  12-month  year,  or 

(2)  the  tax  computed  on  the  rates  applicable  to  the 
taxable  year  but  based  on  the  facts  shown  on  the  return 
for,  and  the  law  applicable  to,  the  preceding  taxable  year. 
(G.L.   c.   63B,   §  6(b)). 

Effective  July  1,  1983,  the  law  relating  to  investment 
credits  was  changed  to  limit  a  corporation  to  a  maximum 
amount  of  credit  in  any  one  taxable  year  of  fifty  percent 
of  its  corporate  excise  liability.  (G.L.  c.  63,  §  32C, 
as  added  by  St.  1983,  c.  233,  §  43).  Section  32C  is 
applicable  to  taxable  years  beginning  on  or  after  January 
1,  1983. 

You  inquire  whether  penalties  will  be  assessed  in  the 
situation  where  a  corporation  made  no  first  or  second  quarter 
estimated  tax  payments  for  1983  because  its  investment  credit 
exceeded  the  tax.  The  following  rulings  are  based  on  the 
assumption  that  the  corporation  operates  on  a  calendar  year 
basis.  For  corporations  operating  on  a  fiscal  year  basis, 
consideration  must  be  given  to  the  fact  that  the  first  and/or 
second  quarter  estimated  tax  payments  may  have  become  due 
after  July  1,  1983,  the  effective  date  of  the  change  in 
the  law. 
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Based  on  the  foregoing  it  is  ruled  that: 

1.  If  the  limitation  of  Section  32C  results  in  an 
expected  tax  liability  exceeding  $1,000  before  the  first 
day  of  the  twelfth  month  of  the  taxable  year,  the  declaration 
of  estimated  tax  must  be  filed  by  the  fifteenth  day  of  the 
twelfth  month. 

2.  A  corporation  which  made  no  first  or  second  quarter 
estimated  tax  payments  for  1983  because  its  investment  credit 
exceeded  its  corporate  excise  will  not  be  assessed  a  penalty 
for  underpayment  of  installments  if  the  estimated  tax  paid 
equalled  the  tax  computed  on  the  rates  applicable  to  the 
taxable  year  but  based  on  the  facts  shown  on  the  return 
for,  and  the  law  applicable  to,  the  preceding  tax  year. 


IAJ:ADH:mf 


Commiaslioner  of  Revenue 


LR  84-100 


IRA  A.  JACKSON 
COMMISSIONER 


November  8,  1984 


Your  client  proposes  to  form  a  Massachusetts  corporation 
organized  under  Massachusetts  General  Laws  Chapter  180. 
You  anticipate  that  the  corporation  will  qualify  as  a 
homeowners  association  within  the  meaning  of  Internal  Revenue 
Code  Section  528(c)(1)  and*  that  the  corporation  will  elect 
to  be  taxed  as  such  for  federal  purposes.  As  a  homeowners 
association  the  corporation  will  pay  a  federal  income  tax 
equal  to  thirty  percent  of  its  taxable  income,  as  that 
term  is  defined  in  Section  528(b,  d). 

You  inquire  about  the  Massachusetts  tax  treatment 
of  the  proposed  homeowners  association.  Specifically  you 
ask  whether  by  virtue  of  language  in  Code  Section  528(a), 
a  homeowners  association  is  an  organization  exempt  from 
taxation  under  the  provisions  of  Section  501  and  therefore 
not  taxable  as  a  Massachusetts  domestic  corporation. 

Section  528(a)  provides  that  "A  homeowners 
association ...  shall  be  subject  to  taxation  under  this 
subtitle  only  to  the  extent  provided  in  this  section.  A 
homeowners  association  shall  be  considered  an  organization 
exempt  from  income  taxes  for  the  purpose  of  any  law  which 
refers  to  organizations  exempt  from  income  taxes." 

Corporations  organized  under  Massachusetts  General 
Laws  Chapter  180  are  subject  to  the  Massachusetts  corporate 
excise  imposed  on  domestic  corporations.  (G.L.  c.  63, 
§  32).  "Domestic  corporations,"  however,  do  not  include 
corporations  "exempt  from  taxation  under  the  provisions 
of  section  five  hundred  and  one  of  the  Internal  Revenue 
Code. "     (G.L.   c.   63,   §  30(1)). 
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A  "homeowners  association"  is  not  one  of  the 
organizations  enumerated  in  Code  Section  501(c)  in  its 
list  of  organizations  that  are  exempt  from  federal  income 
tax.  Under  some  circumstances,  however,  a  homeowners 
association  may  meet  the  requirements  of  Section  501(c)(4), 
which  exempts  from  tax: 

Civic  leagues  or  organizations  not  organized 
for  profit  but  operated  exclusively  for  the 
promotion  of  social  welfare,  or  local  associations 
of  employees,  the  membership  of  which  is  limited 
to  the  employees  of  a  designated  person  or  persons 
in  a  particular  municipality,  and  the  net  earnings 
of  which  are  devoted  exclusively  to  charitable, 
educational,  or  recreational  purposes. 

In  order  to  fall  within  this  exemption,  a  homeowners 
association  must  serve  a  community  which  bears  a  reasonable 
relationship  to  a  geographical  area  ordinarily  identified 
as  a  governmental  subdivision,  must  not  conduct  activities 
aimed  at  the  maintenance  ,of  private  residences,  and  must 
extend  to  the  general  public  the  use  and  enjoyment  of  the 
common  areas  the  association  owns  and  maintains.  (Rev. 
Rul.    74-99,   1974-1  CB  131). 

The  rule  of  statutory  interpretation  pertaining  to 
tax  statutes  is  that  "exemptive  provisions,  being  matters 
of  exception  and  legislative  grace,  are  always  given  a 
strict  construction  which  refuses  to  extend  exceptions 
by  implication  or  inference  and  confines  its  operation 
to  cases  clearly  within  the  letter  of  the  statute."  ( Herren 
V.  U.S.  ,  317  F.  Supp.  1198,  aff'd.  443  F.  2d  1363  (  1971  )). 
A  homeowners  association  is  therefore  not  an  organization 
exempt  from  taxation  under  the  provisions  of  Code  Section 
501,  unless  it  qualifies  as  a  civic  organization  within 
the  meaning  of  Section  501(c)(4).  A  homeowners  association 
is  merely  to  be  "considered"  a  tax-exempt  organization 
for  the  purpose  of  other  laws  making  reference  to  such 
organizations.     (I.R.C.  §  528(a)). 

Domestic  corporations  are  subject  to  tax  as  either 
tangible-  or  intangible-property  corporations,  as  these 
terms  are  defined  in  Massachusetts  General  Laws  Chapter 
63,  Section  30(10)  and  (11).  In  either  case,  the  corporate 
excise  is  measured  in  part  by  the  corporation's  net  income 
allocable  to  Massachusetts.  "Net  income"  is  defined  as 
gross  income  less  the  deductions,  but  not  credits,  allowable 
under  the  provisions  of  the  Code.     "Gross  income"   is  federal 
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gross  income,  with  certain  modifications.  (G.L.  c.  63, 
§  30(5) (a)  and  (b) )  . 

In  the  case  of  a  qualifying  homeowners  association, 
federal  gross  income  does  not  include  "exempt  function 
income,"  which  is  defined  as  amounts  received  as  membership 
dues,  fees,  or  assessments  from  owners  of  residential  units 
or  real  property.  (I.R.C.  §  528(d)).  Section  528(d)(2) 
disallows  certain  federal  deductions  and  provides  a  "specific 
deduction"  of  one  hundred  dollars  to  homeowners 
associations.  Because  the  "specific  deduction"  is  in  the 
nature  of  a  fixed  exemption,  rather  than  being  based  on 
expenses  actually  incurred,  it  is  not  taken  into  account 
in  determining  net  income  for  purposes  of  the  Massachusetts 
corporate  excise.     (L.R.  82-94). 

A  homeowners  association  which  is  incorporated  under 
General  Laws  Chapter  180  and  which  is  exempt  from  federal 
income  taxation  under  Code  Section  528  on  its  membership 
dues,  fees  and  assessments  is  subject  to  the  Massachusetts 
corporate  excise  and  must  file  a  Domestic  Business  or 
Manufacturing  Corporation  Excise  Return,  Form  355A.  The 
Association  must  attach  to  its  Form  355A  a  copy  of  its 
U.S.  Income  Tax  Return  for  Homeowners  Associations,  Form 
1120-H.  Its  net  income  for  purposes  of  che  income  measure 
of  its  Massachusetts  corporate  excise  will  not  include 
its  exempt  function  income,  but  will  be  determined  without 
regard  to  the  federal  specific  deduction  of  one  hundred 
dollars . 


Very  truly  yours, 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  a  sale  of  assets  by 

("Company")  to  an  unrelated  corporation  ("Purchaser"). 
The  assets  to  be  sold  include  current  equipment  lease 
agreements,  current  conditional  sales  agreements,  office 
furniture,  office  fixtures,  and  miscellaneous  items.  The 
assets  to  be  sold  constitute  over  ninety  percent  of  the 
Company's  total  assets. 

You  state  that  the  Company's  principal  place  of  business 
is  in  another  state,  but  the  Company  does  have  a  sales  office 
in  Massachusetts.  Some  of  the  lease  agreements  and 
conditional  sales  agreements  were  entered  into  with 
Massachusetts  customers. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Lav;s  imposes  a  five  percent  sales  tax  on  retail  sales  made 
in  Massachusetts.  A  sale  is  defined  as  any  transfer  of 
title  or  possession,  including  a  lease  or  a  rental.  (G.L. 
C.64H,  §  1(12)  (a)).  A  retail  sale  is  defined  as  a  sale 
of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business.  (G.L.  c.64H,  § 
1(13)).  A  retail  sale  talces  place  in  Massachusetts  if  title 
or  possession  of  the  tangible  personal  property  is  transferred 
in  Massachusetts.    (See  G.L.   c.64H,   §§  l(12)(a),  2). 

The  Company  has  assets  of  tangible  personal  property 
in  Massachusetts.  Transfer  of  possession  of  those  assets 
will  take  place  in  Massachusetts.  Therefore,  the  Company's 
sale  of  tangible  personal  property  in  Massachusetts  will 
be  subject  to  the  sales  tax,  unless  otherwise  exempted. 
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2.  Chapter  64H,  Section  6(c)  of  the  General  Laws  exempts 
from  the  sales  tax 

[c]asual  and  isolated  sales  by  a  vendor  who  is 
not  regularly  engaged  in  the  business  of  making 
sales  at  retail;  provided,  however,  that  nothing 
contained  in  this  paragraph  shall  be  construed 
to  exempt  any  such  sale  of  a  motor  vehicle  or 
trailer  as  defined  in  section  one  of  chapter  ninety, 
or  any  such  sale  of  a  boat  or  airplane,  from  the 
tax  imposed  under  chapter  sixty-four  I. 

The  Company  is  not  regularly  engaged  in  the  business 
of  selling  at  retail  office  furniture,  office  fixtures, 
and  miscellaneous  items.  Therefore,  the  Company's  sale 
of  such  items  to  the  Purchaser  is  a  casual  and  isolated 
sale  and  is  not  subject  to  the  sales  tax. 

3.  The  Company  engages  primarily  in  the  business  of 
selling  and  leasing  equipment  through  conditional  sales 
agreements  and  lease  agreements.  The  Company  will  assign 
its  rights  under  such  agreements  to  the  Purchaser.  The 
Purchaser,  as  the  Company's  aissignee,  will  receive  installment 
and  lease  payments  under  the  agreements.  The  rights  to 
the  payments  to  be  assigned  to  the  Purchaser  are  not  tangible 
personal  property  and  are  not  subject  to  sales  tax. 

Copies  of  the  Company's  "boilerplate"  lease  agreements 
indicate  that  the  equipment  will  be  returned  to  the  lessor 
at  the  end  of  the  lease.  The  Purchaser,  as  the  lessor's 
assignee,  is  thus  buying  tangible  personal  property  to  be 
returned  to  the  Purchaser  at  the  end  of  the  lease  as  well 
as  intangible  rights  under  the  agreements. 

The  sales  tax  is  not  imposed  on  sales  for  resale  in 
the  regular  course  of  business.  ( See  G.L.  c.64H,  §§  1(13), 
2).  A  vendor  is  relieved  of  his  obligation  to  collect  and 
pay  sales  tax  if  he  accepts  in  good  faith  a  resale  certificate 
from  a  purchaser  "who ...  intends  to  sell  [the  tangible  personal 
property]  in  the  regular  course  of  business  or  is  unable 
to  ascertain  at  the  time  of  purchase  whether  the  property 
will  be  sold  or  will  be  used  for  some  other  purpose."  (G.L. 
C.64H,  §  3(b) ) . 
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Section  8(d)  of  Chapter  64H  states  that 

[if]  a  purchaser  who  gives  a  certificate  makes 
any  use  of  the  property  other  than  retention, 
demonstration  or  display  while  holding  it  for 
sale  in  the  regular  course  of  business,  the  use 
shall  be  deemed  a  retail  sale  by  the  purchaser 
as  of  the  time  the  property  is  first  used  by  him 
and  the  cost  of  the  property  to  him  shall  be  deemed 
the  gross  receipts  from  such  retail  sale.  If 
the  sole  use  of  the  property  other  than  retention, 
demonstration  or  display  in  the  regular  course 
of  business  is  the  rental  of  the  property  while 
holding  it  for  sale,  the  purchaser  may  elect  to 
include  in  his  gross  receipts  the  amount  of  the 
rental  charged  rather  than  the  cost  of  the  property 
to  him. 

If  the  Purchaser  intends  to  continue  leasing  out  the 
equipment  at  the  end  of  the  lease,  if  the  Purchaser  intends 
to  sell  the  equipment  in  the  regular  course  of  business 
at  the  end  of  the  lease,  or  if  the  Purchaser  cannot  ascertain 
at  the  time  of  the  Company's  sale  to  it  whether  the  property 
will  be  sold  or  will  be  used  by  the  Purchaser,  the  Purchaser 
may  present  the  Company  with  a  resale  certificate.  If  the 
Purchaser  at  the  end  of  the  lease  makes  any  use  of  the 
property  other  than  retention,  demonstration,  or  display 
while  holding  the  equipment  for  lease  or  sale  in  the  regular 
course  of  business,  the  Company's  sale  of  equipment  to  the 
Purchaser  will  be  deemed  a  retail  sale,  and  the  Purchaser 
will  be  liable  to  pay  sales  tax  on  the  equipment  at  that 
time . 

4.  The  Massachusetts  sales  tax  is  imposed  on  the  total 
sales  price  received  as  consideration.  ( See  G.L.  c.64H, 
§§  1(6),  2).  "Sales  price"  is  defined  as  the  total  amount 
paid  as  consideration,  valued  in  money  or  otherwise.  (G.L. 
C.64H,  §  1(14)  )  . 

Copies  of  the  Company's  "boilerplate"  lease  agreements 
indicate  that  in  case  of  loss  of  or  damage  to  the  equipment 
during  the  term  of  the  lease,  the  lessee  may,  inter  alia, 
pay  the  lessor  the  unpaid  balance  of  the  aggregate  rent 
under  the  lease,  plus  the  value  of  the  lessor's  residual 
interest  in  the  equipment. 
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Because  each  lease  apparently  refers  to  the  residual 
value  of  the  leased  equipment  at  the  end  of  the  term,  that 
value  should  be  readily  calculable.  The  Purchaser  will 
be  buying  equipment  to  be  returned  to  it  at  the  end  of  the 
leases.  Therefore,  if  the  Purchaser  at  the  end  of  the  lease 
makes  any  use  of  equipment  other  than  retention, 
demonstration,  or  display  while  holding  the  equipment  for 
sale  or  lease  in  the  regular  course  of  business,  the  sales 
price  subject  to  sales  tax  will  be  the  residual  value  of 
the  equipment  at  the  end  of  the  lease. 

Nothing  in  this  ruling  may  be  construed  as  a  certificate 
under  Section  44  or  Section  52  of  Chapter  62C  that  the  Seller 
has  no  outstanding  Massachusetts  tax  liability,  or  as  a 
waiver    of    the    lien    provided    for    in    Section    51    of  Chapter 


62C. 


Very  truly  yours. 


Commissioner  of  Revenue 
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IRA  A.  JACKSON 
COMMISSIONER 
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You  inquire  as  to  when  a  veteran's  organization  will 
be  subject  to  the  excise  on  the  gross  receipts  from  the  sales 
of  alcoholic  beverages,  imposed  by  Massachusetts  General 
Laws  Chapter  63A. 

Every  corporation,  association,  or  organization  which 
is  licensed  by  any  city  or  town  to  sell  alcoholic  beverages, 
except  a  corporation  subject  to  taxation  under  General  Lav/s 
Chapter  63  and  a  chartered  veteran's  organization  maintaining 
quarters  for  the  exclusive  use  of  its  members,  is  subject 
to  a  gross  receipts  tax  on  the  total  proceeds  from  sales 
of  all  drinks  of  alcoholic  content.      (G.L.   c     63A,   §§  1,2). 

The  local  licensing  authority  of  any  city  or  town  may 
"issue  a  license  to  any  corporation  the  members  of  which 
are  war  veterans  and  which  owns,  hires  or  leases  in  such 
city  or  tovm  a  building,  or  space  in  a  building  for  the  use 
and  accommodation  of  a  post  of  any  war  veteran's  organization 
incorporated  by  the  Congress  of  the  United  States,  to  sell 
[all  alcoholic  beverages  or  only  v/ines  and  malt  beverages] 
to  the  members  of  such  post  only,  and  also,  subject  to 
regulations  made  by  the  local  licensing  authorities,  to  guests 
introduced  by  such  members  and  to  no  others."  (G.L.  c.  138, 
§  12)  . 
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Chapter  138  permits  veteran's  organizations  to  be  licensed 
to  sell  alcoholic  beverages  to  their  members  and  to  guests 
of  members  only. 

If  a  licensed  veteran's  organization  sells  an  alcoholic 
beverage  to  an  individual  who  is  not  a  member  (including 
someone  who  is  a  guest  of  a  member),  then  such  organization 
is  subject  to  the  excise  imposed  by  Chapter  63A  on  its  total 
proceeds  from  the  sales  of  all  drinks  of  alcoholic  content. 


Very  truly  yours. 


Commifiaioner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of 
the  Massachusetts  corporate  excise  and  the  Massachusetts 
sales  or  use  tax  to  the  business  transactions  of  your  client, 
a  Realtor/Broker  licensed  in  North  Carolina. 

Your  client's  company  will,  for  a  fee,  provide  space 
in  its  computer  bank  to  home  or  other  real  estate  sellers 
to  list  their  property.  The  property  is  included  in  listings 
compiled  for  distribution  to  potential  buyers  interested 
in  property  in  the  sellers'  area.  Buyers  interested  in 
property  in  a  given  area  may  purchase  a  listing  from  the 
company  v;hich  includes  the  real  estate  placed  in  the  computer 
system  by  sellers  in  that  area.  You  state  that  the  company 
v/ill  not  maintain  any  office  or  agents  in  Massachusetts 
and  that  all  solicitation  for  property  listings  will  occur 
through  advertisements  in  national  and  regional  publications. 
The  operations  of  the  company  will  be  handled  by  mail  or 
by  telephone,  and  the  company  will  not  own  or  lease  real 
property  in  the  Commonwealth. 

(1)  You  ask  whether  the  sale  of  computer  space  to 
Massachusetts  sellers  is  subject  to  the  Massachusetts  sales 
or  use  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  a  five  percent  tax  on  sales  at  retail  of  tangible 
personal  property  in  Massachusetts.  Chapter  641,  Section 
2  imposes  a  complementary  use  tax  on  the  storage,  use  or 
other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  for  storage,  use  or  other  consumption 
in  Massachusetts. 
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For  sales  and  use  tax  purposes  the  definition  of  "retail 
sale"  excludes  professional  or  personal  service  transactions 
which  involve  no  sale  or  which  involve  sales  as 
inconsequential  elements  for  which  no  separate  charges  are 
made.      (G.L.   c.64H,   §  l(13)(c);   641,   §  1(1)). 

The  sale  of  computer  space  by  your  client's  company 
to  Massachusetts  sellers  is  not  a  "retail  sale"  subject 
to  Massachusetts  sales  or  use  tax. 

(2)  You  aslc  v>^hether  the  sale  of  computer  listings 
to  Massachusetts  customers  is  subject  to  the  Massachusetts 
sales  or  use  tax. 

The  furnishing  of  real  estate  information  by  your 
client's  company  to  customers  in  Massachusetts  is  considered 
a  sale  for  purposes  of  the  Massachusetts  sales  and  use  tax. 

The  definition  of  "sale"  includes  the  furnishing  of 
information  by  printed,  mimeographed  or  multigraphed  matter 
or  by  duplicating  written  or  printed  matter  in  any  other 
manner,  including  the  services  of  collecting  and  compiling 
information  of  any  kind  and  furnishing  reports  to  other 
persons,  but  excluding  the  furnishing  of  information  which 
is  personal  or  individual  in  nature  and  which  is  not  or 
may  not  be  substantially  incorporated  in  reports  furnished 
to  other  persons. 

Massachusetts  law  states  that  every  vendor  engaged 
in  business  in  Massachusetts  must  collect  and  pay  over  sales 
and  use  taxes  on  its  sales  of  tangible  personal  property 
in  Massachusetts  and  on  its  sales  of  tangible  personal 
property  outside  Massachusetts  for  storage,  use  or  other 
consumption  in  Massachusetts.  (G.L.  C.64H,  §§  2,3;  641, 
§§  2,4) . 

For  purposes  of  both  the  sales  and  use  taxes,  "engaged 
in  business  in  the  commonwealth"  includes  "regularly 
soliciting  orders  for  the  sale  of  tangible  personal  property 
by  salesmen,  solicitors,  or  representatives  in  the 
commonwealth,  unless  such  activity  consists  solely  of 
solicitation  by  direct  mail  or  advertising  via  nev/spapers, 
radio  or  television...".     (G.L.  C..64H,  §  1(5)). 

If  your  client's  business  activity  in  Massachusetts 
consists  solely  of  solicitation  by  direct  mail  or  advertising, 
he  is  not  "engaged  in  business"  in  Massachusetts  for  purposes 
of  the  sales  or  use  tax  and  therefore  not  obligated  to  collect 
and  pay  over  Massachusetts  sales  or  use  taxes. 


LR  84-104 


-  3  - 


November  27,   198  4 


Chapter  641,  Section  3  of  the  Massachusetts  General 
Laws  provides  that  "every  person  storing,  using  or  otherwise 
consuming  in  the  commonwealth  tangible  personal  property 
purchasd  from  a  vendor  shall  be  liable  for... (use  tax]." 

The  Massachusetts  customer  who  purchases  a  computer 
listing  from  your  client's  company  for  use  in  Massachusetts, 
is  subject  to  and  liable  for  the  Massachusetts  use  tax. 

(3)  You  inquire  whether  the  company  will  be  subject 
to  the  Massachusetts  corporate  excise  tax  on  income  derived 
from  doing  business  in  the  Commonwealth. 

Massachusetts  General  Laws  Chapter  63,  Section  39 
provides  that  every  foreign  corporation,  exercising  its 
charter,  or  qualified  to  do  business  or  actually  doing 
business  in  the  Commonwealth  shall  pay  a  Massachusetts 
corporate  excise  tax.  A  "foreign  corporation"  is  defined 
in  Chapter  63,  Section  30(2)  as  every  corporation,  association 
or  organization  established,  organized  or  chartered  under 
laws  other  than  those  of  the  Commonwealth. 

The  purpose  of  Chapter  63,  Section  39  is  to  require 
payment  by  foreign  corporations  for  the  privilege  of  doing 
business  in  Massachusetts.  Federal  law  however  establishes 
minimum  standards  of  in-state  corporate  activity  belov;  which 
the  imposition  of  a  state  net  income  tax  is  precluded.  15 
U.S.C.   Section  381(a)(1976)  provides: 

No  State ...  shall  have  power  to  impose... a  net 
income  tax  on  the  income  derived  within  such 
State  by  any  person  from  interstate  commerce 
if  the  only  business  activities  within  such 
State  by  or  on  behalf  of  such  person  during 
such  taxable  year  are  either,  or  both  of  the 
following 

(1)  the  solicitation  of  orders  by  such  person, 
or  his  -representative,  in  such  State  for  sales 
of  tangible  personal  property,  which  orders 
are  sent  outside  the  State  for  approval  or 
rejection,  and,  if  approved,  are  filled  by 
shipment  or  delivery  from  a  point  outside  the 
State;  and 
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(2)  the  solicitation  of  orders  by  such  person, 
or  his  representative,  in  such  State  in  the 
name  of  or  for  the  benefit  of  a  prospective 
customer  of  such  person,  if  orders  by  such 
customer  to  such  person  to  enable  such  customer 
to  fill  orders  resulting  from  such  solicitation 
are  orders  described  in  paragraph  (1). 

In  Letter  Ruling  80-1  the  Commissioner  stated  that 
a  Connecticut  real  estate  brokerage  business,  with  no  offices 
or  employees  in  Massachusetts  acting  as  broker  in  connection 
with  the  sale  of  Massachusetts  real  estate  would  be  subject 
to  the  Massachusetts  corporate  excise. 

Your  client  will  not  act  as  broker  with  respect  to 
the  sale  of  Massachusetts  real  estate.  Your  client  will 
have  no  part  in  any  negotiations  or  settlements,  will  receive 
no  commissions  and  will  have  no  contact  with  the  buyers 
or  sellers  other  than  to  collect  and  distribute  information. 

Therefore,  the  Company,  which  maintains  no  sales  office 
or  agents  in  the  Commonwealth  and  whose  orders  are  sent 
to  North  Carolina,  is  not  subject  to  the  Massachusetts 
corporate  excise  on  net  income  derived  from  its  minimal 
business  activities  in  the  Commonwealth. 


IAJ:SFR: loc 


Commissioner  of  Revenue 


LR  84-104 


IRA  A.  JACKSON 

COMMISSIONER 


December  3,  1984 


("Partnership")  is 


a  Massachusetts  limited  partnership  formed  to  acquire,  own, 
and  operate  existing  cable  television  systems  in 
County,  Florida.  Units  of  limited  partnership  interest 
will  be  sold  to  Massachusetts  resident  and  nonresident 
individuals  and  corporations.  The  general  partner  of  the 
Partnership    will  be 

("General  Partner"),  a  Massachusetts  corporation.  All  of 
the    outstanding    stock    of    the    General    Partner    is    held  by 


privately-held  Delaware  corporation  which  owns  and  operates 
cable  television  systems  (through  wholly-owned  or  eighty 
percent  owned  subsidiaries),  many  of  which  are  located  in 
Massachusetts.  It  is  represented  that  the  Partnership  will 
at  no  time  acquire  any  business  assets  to  be  located  in 
Massachusetts,  hov/ever,  it  may  maintain  Massachusetts  bank 
accounts . 

Under  the  partnership  agreement,  the  General  Partner 
will  possess  broad  powers  to  manage  the  Partnership  business 
on  a  daily  basis.  Such  powers  include  the  right  to  execute 
documents  on  behalf  of  the  Partnership,  to  sell  Partnership 
assets,  and  to  borrov/  and  lend  money.  It  is  anticipated 
that  substantially  all  of  the  employees  engaged  in  the  routine 
operation  of  the  cable  television  systems  will  be  located 
in  Florida.  However,  because  the  General  Partner  is  a 
Massachusetts  corporation,  many  or  most  of  whose  senior 
officers  and  directors  are  Massachusetts  residents,  management 
decisions  and  supervision  of  the  Partnership  will  take  place 
in  Massachusetts. 
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Corporation  will  enter  into  a 
management  agreement  with  the  Partnership  under  which  it 
will  have  major  responsibility  for  over-all  direction  and 
supervision  of  the  Partnership  on  a  long-term  basis.  It 
is  anticipated  that  much  or  most  of  the  Corporation's  activity 
in  managing  the  Partnership  under  the  management  agreement 
will  be  conducted  by  personnel  of  the  Corporation  (who  will 
not  be  employees  of  the  Partnership  but  who  will  be  officers 
of  the  General  Partner)  who  will  be  located  in  Massachusetts. 

You  request  rulings  as  to  the  following: 

(1)  Whether  an  individual  who  is  a  nonresident  limited 
partner  is  subject  to  Massachusetts  income  taxation  on  his 
distributive  Partnership  share;  and 

(2)  Whether  a  foreign  corporation  v;hich  is  a  limited 
partner  is  subject  to  the  Massachusetts  corporate  excise 
on  its  distributive  Partnership  share. 

A  partnership  is  not  subject  to  Massachusetts  income 
taxation.  Individuals  carrying  on  business  as  partners 
are  liable  for  Massachusetts  income  taxes  only  in  their 
separate  or  individual  capacities.  (G.L.  c.  62,  §  17).  The 
character  of  any  item  of  income,  loss,  ^eduction  or  credit 
included  in  a  partner's  distributive  snare  is  determined 
as  if  each  item  were  realized  directly  bv  the  partner  (G.L. 
c.   62,   §  17(c)  )  . 

A  nonresident  partner's  distributive  share  of  partnership 
income  is  subject  to  the  tax  imposed  on  nonresidents  by 
General  Laws  Chapter  62,  Section  5A.  (G.L.  c.  62,  §  17(b)). 
The  gross  income  of  nonresidents  is  determined  with  respect 
to  items  of  gross  income  from  sources  within  Massachusetts. 
(G.L.  c.  62,  §  5A)  .  Items  of  gross  income  from  sources 
within  Massachusetts  are  those  derived  from  or  effectively 
connected  with: 

(1)  any  trade  or  business,  including  any  employment 
carried  on  by  the  taxpayer  in  Massachusetts; 

(2)  the  participation  in  any  lottery  or  wagering 
transaction  within  Massachusetts;  or 

(3)  the  ownership  of  any  interest  in  real  or  tangible 
personal  property  located  in  Massachusetts.  (G.L.  c.  62, 
§  5A(a) ) . 
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Every  foreign  corporation,  exercising  its  charter, 
or  qualified  to  do  business  or  actually  doing  business  in 
the  Comiponwealth,  or  owning  or  using  any  part  or  all  of 
its  capital,  plant  or  any  other  property  in  the  Comxnonv/ea  1th 
is  subject  to  the  Massachusetts  corporate  excise.  (G.L. 
c.  63,  §  39).  The  term  "doing  business"  means  and  includes 
each  and  every  act,  power,  right,  privilege,  or  immunity 
exercised  in  Massachusetts,  as  well  as,  the  buying,  selling 
or  procuring  of  services  or  property.     (G.L.  c.     63,   §  39(1)). 

You  state  that  overall  management  and  supervision  of 
the  Partnership  is  performed  by  the  General  Partner  in 
Massachusetts.  Such  activities  effectively  engage  the 
Partnership  in  doing  business  in  Massachusetts.  Therefore, 
a  nonresident  individual  limited  partner  will  be  subject 
to  Massachusetts  income  taxation  on  that  portion  of  his 
distributive  Partnership  share  v/hich  is  attributable  to 
Massachusetts  source  income.  A  foreign  corporation  which 
is  a  limited  partner  v^ill  not  be  subject  to  the  Massachusetts 
corporate  excise  as  long  as  such  corporation  is  not  "doing 
business"  within  the  Commonwealth,  as  that  term  is  defined 
in  General  Laws  Chapter  63,   Section  39(1). 


Very  truly  yours. 
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You  inquire  as  to  your  Massachusetts  income  tax  liability 
as  a  Massachusetts  resident  who  has  received  payment  in 
1984  for  deferred  v/ages  earned  as  a  New  York  City  public 
school  teacher.  You  state  that  both  Nev;  York  City  and  New 
York  State  taxes  have  been  withheld  from  this  payment. 

As  a  resident  of  Massachusetts  you  must  report  income 
earned  as  compensation  in  the  taxable  year  that  the  income 
IS  receivsd.  Since  you  received  the  payment  in  1984,  the 
wages  are  income  to  you  in  1934. 

Massachusetts  residents  are  allowed  a  credit  for  taxes 
due  any  other,  state  territory  or  possession  of  the  United 
States,  or  the  Dominion  of  Canada  or  any  of  its  provinces 
on  account  of  any  item  of  Massachusetts  gross  income. 
Massachusetts  General  Laws  Chapter  62,  Section  6(a).  Schedule 
F  of  your  Massachusetts  income  tax  return  should  be  completed 
m  order  to  determine  the  available  credit. 

Massachusetts  does  not  allow  a  credit  for  income  taxes 
due  a  city.  Therefore  you  will  not  receive  a  credit  for 
the  tax  imposed  by  New  York  City. 


Very  trulv  yours, 


Commissioner  of  Revenue 
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your    inquiry    on    wage    withholding  requirements 
in  Massachusetts. 

and  information  concerning  reporting  of  v;age  and  tax 
information  on  magnetic  tape.  Massachusetts  requires  that 
each  tape  contain  only  one  employer  identification  number. 
Multiple  corporations  with  different  identification  numbers 
may  not  be  reported  on  a  single  tape. 

Regarding  reciprocal  agreements  for  resident  tax 
withholding,  Massachusetts  Withholding  Regulation  830  CMR 
14.03  states: 

If  for  any  payroll  period  an  employer  is  required 
to  deduct  and  v/ithhold  from  the  v;ages  paid  to 
a  legal  resident  of  Massachusetts  the  income  taxes 
of  other  states,  the  District  of  Columbia,  any 
territory  or  dependency  of  the  United  States 
(excluding  the  United  States  itself)  or  the  Dominion 
of  Canada  or  provinces  thereof  levied  upon  such 
wages,  such  employer  shall  be  required  to  deduct 
and  withhold  under  ...[the  applicable  Massachusetts 
withholding  provisions]  for.  such  payroll  period 
the  amount  determined  under  the  applicable  ... 
[method],  less  the  amount  required  to  be  deducted 
and  withheld  on  account  of  such  wages  under  the 
lav/s,  rules  or  regulation  of  such  other  states, 
the  District  of  Columbia,  territory  or  dependency 
of  the  United  States  (excluding  the  United  States 
itself)  or  the  Dominion  of  Canada  or  provinces 
thereof . 
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Concerning  exemption  certificates,  an  employer  should 
submit  to  the  Department  of  Revenue  those  certificates  in 
which  the  employer  believes  the  employee  has  claimed  excessive 
exemptions.  In  that  case,  if  the  comirissioner  finds  that 
an  employee  has  "no  reasonable  basis  for  the  number  of 
exemptions,  the  Comirissioner  shall  determine  the  number 
of  exemptions  to  which  the  employee  is  entitled  and  will 
notify  the  employer.  The  employer  shall  thereafter  use 
this    determination    for   withholding    purposes.      (G.L.    c.  62B, 


§4( f )  )  . 


Very  rruly  vours. 


Comjiiissiloner  of  Revenue 
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You  inquire  as  to  whather  employees  v/ho  receive  a  Federal 
Insurance  Contribution  Act  ("FICA")  tax  refund  must  file 
an  amended  tlassachusetts  income  tax  return. 

Any  employee  who  deducted  the  FICA  payments  on  their 
Massachusetts  income  tax  return  must  file  an  amended  return 
if  a  FICA  refund  reduces  the  amount  of  the  contribution 
taken  as  a  deduction  under  General  Laws  Chapter  62,  Section 
3B(a)(3).  Form  33,  Correction  of  Original  Tax  Return  should 
be  filed  accompanied  by  payment  of  any  additional  tax  due 
with  interest. 

Very  truly  yours, 
Commissioner  of  Revenue 
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acts  as  a  service  bureau  for 
Massachusetts  credit  unions  which  serve  as  Individual 
Retirement  Account  (IRA)  trustees  and  custodians.  You  inquire 
as  to  the  Massachusetts  information  reporting  requirements 
for  IRA  trustees  and  custodians  regarding  federal  forms: 

1.  W-2P,  report  of  IRA  payments  received; 

2.  1C99R,   report  of  total  distributions  from  IRAs;  and 

3.  5498,   report  of  IRA  contributions. 

Massachusetts  General  Laws  Chapter  62C,  Section  8 
requires  every  entity  doing  business  in  Massachusetts  to 
report  annually  to  the  Comnissioner  the  names  and  addresses 
of  all  residents  of  the  Comnionwealth  and  other  persons  to 
whom  it  has  paid  any  income  subject  to  taxation  under  Chapter 
62  during  the  preceding  year  on  the  same  basis  as  is  required 
by  the  federal  government  under  the  Internal  Revenue  Code. 
The  report  shall  also  state  the  amount  of  such  income  so 
paid  by  it.  The  same  basis  of  reporting  shall  be  utilized 
for  income  that  is  subject  to  taxation  under  Chapter  62 
but  is  not  subject  to  taxation  under  the  Code. 

No  deduction  is  allowed  in  Massachusetts  for 
contributions  to  an  IRA  (G.L.  c.  62,  §  2(d)(9)).  Payments 
received  from  an  IRA  are  excluded  from  Massachusetts  gross 
income  until  the  aggregate  amount  so  excluded  is  equal  to 
the  aggregate  amount  of  contributions  previously  taxed. 
(G.L.  c.  62,  §  2(5)  (2)  (F)).  The  remainder  is  taxable.  For 
federal  income  tax  purposes  all  payments  received  from  an 
IRA  are  taxable. 
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We    have    previously    ruled     in    Letter    Ruling  80-13 

that  Massachusetts  requires 
submission  of  Form  W-2P  by  IRA  custodian  banks  to  the 
Department  of  Revenue.  Copies  of  Forms  1099R  and  5498  will 
also  be  required  to  be  submitted  with  Form  W-2P  by  all  IRA 
custodians  and  trustees. 

When  submitting  copies  of  Forms  W-2P  and  1099R  to  the 
Department  of  Revenue,  if  the  IRA  distribution  is  either 
tocally  or  partially  exempt  from  taxation,  the  portion  of 
the  distribution  which  represents  a  return  of  contribution, 
and  is  thus  non-taxable,  should  be  indicated  on  the 
Massachusetts  copies  of  Forms  W-2P  and  1099R. 

Very  truly  yours, 

I  f 

I 

Commissioner  of  Revenue 

IAJ:JA:mf 


LR  84-109 


Commonwealth  of  Massachusetts 

DEPARTMENT 
OF 

REVENUE 

LETTER 

RULINGS 


100  Cambridge  Street 
Boston,  MA  02115 


DECS  1986 


VOLUME  6 
1985 


Ira  A.  Jackson 
Commissioner 


Ira  A.  Jackson 

Com  Ml  SSI  ONER 

Kathleen  King  Parker,  Chief 
Rulings  and  Regulations 


^a/rn/i^>Uci^  t5^K«^    ^oU<m  0220M 


July  1,  1986 


Dear  Taxpayer  and  Tax  Professional: 

Clearly  articulated  and  well  communicated  rules  are  a  key 
to  achieving  voluntary  compliance  with  the  Massachusetts  tax 
laws.     The  Department  of  Revenue  publishes  letter  rulings  as 
part  of  its  continuing  effort  to  explain  and  communicate  the 
standards  which  taxpayers  and  others  must  meet  to  comply  with 
their  obligations  under  the  Massachusetts  tax  laws.     This  set 
includes  rulings  from  1980  through  1985  and  new  rulings  will  be 
sent  when  available.     An  index  to  the  rulings  is  also  provided 
and  will  be  updated  periodically. 

We  hope  that  you  will  find  this  bound  set  a  convenient 
source  of  tax  information. 


Sincerely , 


IRA   A.  JACKSON 
COMMISSIONER 


January  2,  1985 


You  make  several  inquires  regarding  the  application 
of  the  Massachusetts  sales  tax  to  a  vinyl  repair  service. 
The  work  consists  mainly  of  bonding  new  vinyl  to  seats  and 
vinyl  car  tops  to  repair  tears;  recoloring  the  new  vinyl 
patch  to  match  the  seat  or  top,  and  restitching  seams. 
Specifically  you  ask  whether  to  charge  sales  tax, 

1.  To    new    and    used    car    dealerships    on    repair  work 

to  ready  an  automobile  for  sale; 

2.  To  dealerships  for  work  performed  on  recently 
purchased  cars  which  are  still  under  warranty  and  for  cars 
not  under  warranty; 

3.  To  other  businesses  or  medical  offices  for  repair 
v;ork;  and 

4.  To  private  individuals  for  work  performed  on  an 
automobile  or  vinyl  chair. 

You  also  inquire  as  to  the  vendor  registration  procedure 
and  the  use  of  resale  certificates  in  Massachusetts. 

Massachusetts  General  Laws  Chapter  64H,  Section  7 
requires  all  vendors  doing  business  in  Massachusetts  to 
obtain  a  registration  certificate  by  completing  Form  TA-1 
and  submitting  it  to  the  Commissioner  of  Revenue.  "Vendor" 
is  defined  in  Section  18  as  a  retailer  or  other  person  selling 
tangible  personal  property  of  a  kind  the  gross  receipts 
of  which  are  subject  to  sales  tax.  The  gross  receipts  from 
a  service  enterprise,  such  as  a  repair  service,  are  not 
subject  to  the  sales  tax  if  tangible  personal  property  is 
not     transferred     as      part     of      the      service,      or     if  an 
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inconsequential  transfer  occurs  and  no  separate  charges 
are  made  for  the  property.  Generally,  inconsequential  means 
less  than  ten  percent  of  the  total  charge  for  the  service. 

However,  when  a  transfer  of  tangible  personal  property 
occurs  that  is  not  inconsequential  and  the  repairer  does 
not  separately  state  the  charge  for  the  material  on  the 
customer's  bill,  the  entire  amount  charged  is  subject  to 
the  sales  tax.  When  the  labor  and  material  charges  are 
separately  stated  on  the  customer's  bill,  only  that  amount 
charged  for  the  material  is  subject  to  the  sales  tax, 
regardless  of  its  comparative  value. 

When  purchasing  material  used  in  supplying  the  service, 
a  repairer  will  pay  sales  tax  on  that  material  to  the  vendor. 
But  when  purchasing  material  which  will  be  sold  by  the  service 
enterprise  in  the  regular  course  of  its  business  and  for 
which  sales  tax  will  be  charged  to  the  customer,  a  resale 
certificate  may  be  used  by  the  enterprise  exempting  its 
purchase  from  the  sales  tax.  Resale  certificates  are 
available  upon  vendor  registration. 

Vinyl  repair  work  does  involve  a  transfer  of  tangible 
personal  property,  i.e.  vinyl  patches,  thread  and  other 
material.  When  sold  to  individuals,  medical  offices,  new 
and  used  car  dealerships,  and  other  businesses,  this  material 
would  be  subject  to  tax  depending  on  its  value  compared 
to  the  entire  charge,  and  whether  the  labor  and  material 
charges  are  separately  stated  on  the  customer's  bill.  Whether 
an  automobile  upon  which  work  is  performed  is  under  warranty 
is  irrelevant  for  sales  tax  purposes. 

A  dealer  in  new  or  used  cars  may  present  an  exempt 
use  certificate  (Form  ST-12)  to  a  service  enterprise  for 
certain  property  purchased  for  use  in  automobiles  for  sale. 
Acceptance  of  the  exempt  use  certificate  by  the  service 
enterprise  relieves  it  from  liability  for  collection  of 
the  tax  from  the  dealer.  (G.L.  c.  64H,  §  8(f)).  Likewise, 
acceptance  of  an  exempt  purchaser  certificate  (Form  ST-5) 
from  a  qualified  religious,  charitable,  educational,  or 
scientific  organization  will  relieve  the  vendor  from  liability 
for  collection  of  the  tax  from  such  organization. 

Therefore , 

1.  When  a  vinyl  repairer  separately  states  the  amounts 
charged  for  labor  and  materials  in  the  customer's  bill, 
only  that  amount  charged  for  materials,  whether  or  not 
inconsequential,   is  subject  to  the  sales  tax. 
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2.  When  the  repairer  does  not  separately  state  the 
amounts  charged  for  materials  and  labor,  the  entire  value 
of  the  charge  is  subject  to  sales  tax,  but  only  if  the 
materials  comprise  a  consequential  (ten  percent  or  greater) 
amount  of  the  total  charge. 

3.  When  the  value  of  the  material  is  inconsequential 
and  not  separately  stated,  the  transaction  is  exempt  from 
the  sales  tax. 

4.  Acceptance  by  the  repairer  of  an  exempt  use  or 
exempt  purchaser  certificate  from  the  customer  relieves 
the  repairer  from  liability  for  collection  of  the  sales 
tax . 


Very  truly  yours. 


Commissioner  of  Revenue 
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("Corporation")  is  exempt  from 
taxation  under  the  provisions  of  Section  501(c)(3)  of  the 
Internal  Revenue  Code.  You  inquire  whether  the  Massachusetts 
sales  tax  applies  to  the  Corporation's  purchase  of  meals 
which  are  used  in  the  conduct  of  its  business. 

Sales  of  meals  are  taxed  under  Massachusetts  General 
Laws  Chapter  64H  at  a  rate  of  five  percent,  unless  otherwise 
exempted.  Section  6(e)  of  Chapter  64H  exempts  from  the 
sales  tax, 

Sales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
v/hich  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner  stating  that  it  is  entitled  to 
such  exemption,  and  (3)  the  vendor  )ceeps  a  record 
of  the  sales  price  of  each  such  separate  sale, 
the  name  of  the  purchaser,  the  date  of  each  such 
separate  sale,  and  the  number  of  such  certificate. 

The  sale  of  a  meal  to  an  exempt  organization  is  exempt 
only  if  made  to,  used  by,  and  completely  paid  for  by  the 
exempt  organization,  and  if  no  amount  is  paid  by  its  members, 
guests,  or  employees,  whether  or  not  reimbursed  by  their 
employer . 
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Therefore,  sales  of  meals  directly  to  the  Corporation 
are  exempt  from  the  sales  tax  provided  the  Corporation  uses 
the  meals  in  the  conduct  of  its  exempt  business;  the 
Corporation  has  obtained  a  certification  (Form  ST-2)  stating 
that  it  is  entitled  to  the  exemption;  and  the  vendor  keeps 
the  records  required  under  Chapter  64H,  Section  6(e).  If 
the  Corporation  had  previously  paid  sales  tax  to  its  vendors 
on  the  purchase  of  meals  and  had  at  that  time  qualified 
for  exempt  status  under  Section  6(e),  the  Corporation  may 
request  a  refund  of  the  tax  from  the  vendors,  who  should 
then  apply  to  the  Commissioner  for  an  abatement  of  the  tax. 
Alternatively,  the  Corporation  may  apply  for  an  abatement 
directly  to  the  Commissioner,  using  Form  CA-6,  by  acting 
under  power  of  attorney  from  the  vendor.  The  Massachusetts 
Abatement  Regulation,   830  CMR  62C.37  is  enclosed. 

Very  truly  yours, 

Commisisjioner  of  Revenue 
lAJ: JA:mf 
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IRA  A.  JACKSON 
COMMISSIONER 


January  li,  1985 


You  inquire  whether  the  Massachusetts  income  tax 
consequences  of  a  Type  "F"  corporate  reorganization  under 
IRC  §368(a) ( 1) (F)  will  be  identical  to  the  federal  income 
tax  consequences  of  same,  i.e.,  that  no  gain  or  loss  will 
result  to  the  previous  corporation,  to  the  successor  business 
trust,  or  to  the  shareholders. 

You  represent  a  Rhode  Island  Corporation  which  has 
one  shareholder  and  which  operates  two  discount  stores  in 
Massachusetts  and  one  in  Rhode  Island.  The  sole  shareholder 
desires  to  change  the  legal  status  and  domicile  of  the 
enterprise  from  a  Rhode  Island  Corporation  to  a  Massachusetts 
business  trust  via  a  Type  "F"  (tax-free)  reorganization 
under  IRC  §368 ( a ) ( 1 ) ( F ) .  Pursuant  to  the  Plan  of 
Reorganization,  the  following  will  occur: 

1.  All  of  the  assets  and  liabilities  of  the  Corporation 
(which  liabilities  do  not  now  and  will  not,  at  the  time 
of  the  transfer,  exceed  the  basis  of  the  assets  of  the 
Corporation)  are  to  be  transferred  to  a  newly-formed 
Massachusetts  business  trust  (the  "Trust"),  in  exchange 
for  shares  or  units  (herein  referred  to  as  "shares")  of 
beneficial  ownership  of  the  Trust. 

2.  The  shares  of  beneficial  ownership  of  the  Trust 
received  by  the  Corporation  in  the  exchange  are  to  be 
distributed,  immediately  after  the  exchange,  to  the 
shareholders  of  the  Corporation  on  a  pro  rata  basis,  in 
exchange  for  their  shares  of  the  Corporation. 
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Assuming  that  the  transaction  is  treated  as  an  "F" 
reorganization  for  Federal  income  tax  purposes,  the 
Corporation  will  not  recognize  any  gain  or  loss  for  Federal 
income  tax  purposes  pursuant  to  Section  361(a)  of  the  Code. 
Consequently  I  because  the  Massachusetts  corporate  excise 
is  based  in  relevant  part  upon  gross  income  as  defined  for 
Federal  income  tax .  purposes  (with  certain  adjustments  not 
relevant  in  this  case),  the  Corporation  will  not  recognize 
any  gain  or  loss  for  Massachusetts  purposes  pursuant  to 
Massachusetts  General  Laws  Chapter  63. 

The  Trust  will  not  recognize  any  gain  or  loss  for  Federal 
income  tax  purposes  pursuant  to  Section  1032(a)  of  the  Code, 
and,  assuming  that  the  transaction  is  treated  as  an  "F" 
reorganization  for  Federal  income  tax  purposes,  it  will 
acquire  a  basis  in  the  assets  transferred  to  it  equal  to 
the  basis  of  the  Coprporation  in  those  assets  immediately 
before  the  transfer.     (I.R.C.   §  362(b)). 

Massachusetts  General  Laws  Chapter  62,  Section  8  provides 
that  a  corporate  trust  shall  be  treated  as  a  corporation 
for  purposes  of  any  determination  involving  Sections  351 
through  368  of  the  Code.  Accordingly,  the  Massachusetts 
treatment  of  this  transaction  will  follow  the  federal 
treatment  described  above. 

Finally,  assuming  that  the  transaction  is  treated  as 
an  "F"  reorganization  for  Federal  income  tax  purposes,  each 
shareholder  of  the  Corporation  who  becomes  a  shareholder 
of  the  Trust  will  not  recognize  a  gain  or  loss  for  Federal 
income  tax  purposes  under  Section  354(a)  of  the  Code,  and 
will  acquire  a  basis  in  his  shares  of  the  Trust  equal  to 
the  basis  of  his  old  shares  of  the  Corporation  surrendered 
in  exchange.     (I.R.C.  §358(a)). 

In  that  (i)  the  income  of  an  individual  subject  to 
tax  in  Massachusetts  is  based  upon  Federal  gross  income 
(with  certain  modifications  not  relevant  in  this  case), 
and  (ii)  by  reason  of  Massachusetts  General  Laws  Chapter 
62,  Section  8,  the  provisions  of  Sections  354  and  358  apply 
under  Massachusetts  law  to  the  shareholders  of  a  Massachusetts 
business  trust,  the  tax  consequences  of  the  transaction 
to  the  shareholders  of  the  Corporation  under  Massachusetts 
law  will  be  the  same  as  their  Federal  income  tax  consequences. 

You  also  inquire  whether  any  Massachusetts  corporate 
excise  tax  consequences  follow  the  reorganization  and  change 
of  domicile  of  the  enterprise. 
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Generally,  the  Massachusetts  corporate  excise  is  imposed 
upon  an  enterprise  operating  in  Massachusetts  in  corporate 
form.     See  G.L.  c.  63,  §30(1)  and  (2). 

Therefore,  neither  the  reorganization  nor  the  change 
of  domicile  per  se  entail  corporate  excise  consequences. 
Since  the  entity  which  will  result  from  the  reorganization 
will  be  a  Massachusetts  corporate  trust  and  not  a  corporation, 
it  will  not  be  subject  to  the  corporate  excise. 

However,  "(a)  corporate  trust  engaged  within  the 
commonwealth  in  any  business,  activity  or  transaction ...  shall 
be  subject  to  the  taxes  imposed  by  (Chapter  62]...",  i.e., 
the  Massachusetts  income  tax.     G.L.   c.   62,  §8(a). 

Since  the  enterprise  in  question  will  continue  to  be 
engaged  in  business  in  Massachusetts  as  a  corporate  trust, 
it  will  be  subject  to  the  Massachusetts  income  tax  under 
G.L.   c.   62,  §8. 

Very  truly  yours. 
Commissioner  of  Revenue 


IAJ:HW: loc 
LR  85-3 


IRA  A  JACKSON 

COMMISSIONER 
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January  10,  1985 


A  Massachusetts  resident  ("Donor")  desires  to  transfer 
appreciated  securities  to  a  pooled  income  fund  ("Fund"). 
Donor  will  retain  a  lifetime  interest  in  the  securities 
and  will  contribute  the  remainder  interest  to  the  beneficiary 
of  the  Fund.  The  beneficiary  is  a  public  charity  described 
m  Internal  Revenue  Code  ("Code")  §  501(c)(3)  and  registered 
in  the  District  of  Columbia.  We  assume  that  the  Fund  meets 
all  the  requirements  of  Code  §  642(c)(5). 

You  inquire  1)  whether  Donor  would  include  in  his 
Massachusetts  gross  income  a  capital  gain  on  his  transfer 
of  the  appreciated  securities  to  the  Fund;  and  2)  whether 
Donor  would  be  liable  for  tax  in  the  District  of  Columbia 
or  m  any  other  jurisdiction  on  account  of  such  transaction. 

Generally,  a  pooled  income  fund  is  a  "trust... to 
which  each  donor  transfers  property,  contributing  an 
irrevocable  remainder  interest  in  such  property  to  or  for 
the  use  of  an  organization  described  in  [§  501(c)(3)],  and 
retaining  an  income  interest  for  the  life  of  one  or  more 
beneficiaries  (living  at  the  time  of  such  transfer)."  Code 
S  642(c) (5) (A) . 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  exceptions  not  here  relevant.  G.L.  c.  62, 
S2(a).  Under  federal  law,  a  donor  recognizes  no  gain  (or 
loss)  on  the,  transfer  of  property  to  a  pooled  income  fund. 
Reg.  §1  .  642  ( c ) -5 ( 3  )  .  Since  no  federal  gross  income  is 
recognized  on  the  transfer,  no  Massachusetts  gross  income 
is  recognized  on  the  transfer. 
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Therefore,  in  response  to  your  first  inquiry,  Donor 
need  not  report  a  capital  gain  on  his  Massachusetts  return 
on  account  of  the  transfer  of  securities  to  a  pooled  income 
fund. 

In  response  to  your  second  inquiry,  we  cannot  rule 
on  whether  Donor  would  be  liable  for  tax  on  account  of  this 
transaction  in  the  District  of  Columbia  or  in  any  other 
jurisdiction.  In  order  to  receive  a  determination  relative 
to  any  tax  reporting  requirements  for  the  District  of 
Columbia,  we  recommend  contacting  its  Department  of  Finance 
at  the  following  location: 


District  of  Columbia 

Department  of  Finance  and  Revenue 

Municipal  Center 

300  Indiana  Ave.,  N.W. 

Washington,  D.C.  20001 

Tel.    #(202)  629-4665 


Very  truly  yours. 


IAJ:HW: loc 
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COMMISSIONER 
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December  4,  1984 


You     inquire     as     to     the     filing     requirements,  under 
Massachusetts  law,  of  six  limited  partnerships. 


("Partnerships")  are  limited  partnerships 
organized  under  the  Uniform  Limited  Partnership  Act  of 
Massachusetts  (General  Laws  Chapter  109)  to  acquire,  lease, 
sell,  rent,  and  manage  income  producing  residential  and 
commercial  properties.  Each  Partnership's  operating  income 
or  loss  is  derived  from  sources  outside  of  Massachusetts, 
as  no  Partnership  owns,  operates,  or  manages  real  property 
located  in  Massachusetts. 

The  Corporation,    a    corporation,    and  the 

Company    and    the  Company  both 

limited  partnerships,  are  General  Partners  of  one  or  another 
of  the  six  Partnerships.  There  are  a  total  of  approximately 
7,500  limited  partners  of  the  Partnerships. 

The  principal  offices  of  the  General  Partners  are  located 
at  ,    Boston,    Massachusetts.      You  state 

that  all  management  and  .support  services,  including  the 
acquisition,  financing,  and  disposition  of  investment 
properties,  and  all  accounting  and  reporting  functions  are 
provided  by  the  General  Partners  or  their  affiliates.  The 
financial  records  of  each  Partnership,  including  each 
partner's  capital  accounts,  are  maintained  by  the  General 
Partners  in  their  Boston  offices.  Day  to  day  operations 
of  the  Partnerships  are  carried  on  at  the  various  site 
locations  of  the  investment  properties. 
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Every  partnership,  other  than  a  corporate  trust  as 
defined  in  Chapter  62,  having  a  usual  place  of  business 
in  Massachusetts  must  file,  on  or  before  the  15th  day  of 
the  fourth  month  after  the  taxable  year,  an  information 
return.  The  return  must  include  the  partnership's  income 
or  losses  from  sources  taxable  under  Chapter  62,  any 
deductions  or  credits  attributable  thereto,  the  names  and 
addresses  of  the  partners  and  the  distributive  shares  of 
the  various  classes  of  partnership  income,  losses,  deductions 
or  credits  apportioned  to  each,  and  such  other  information 
as  the  Commissioner  may  require  in  order  to  determine  the 
taxable  income  of  each  partner.     (G.L.  c.   62C,  S  7). 

In    general,    a    partnership    must    maintain    an    office  or 

other    business    quarters    in    the    state    in    order    for    it  to 

have    a    "usual    place    of    business"    in   Massachusetts.      It  is 

not    necessary    that    the    place    of     business    maintained  in 

Massachusetts  be  the  principal  place  of  business  of  a 
partnership  in  order  for  it  to  be  a  usual  place  of  business. 
(4  Mass.   Pract.    (B.   &  B.)   2nd  Ed.  §  647). 

All  management  and  support  services  of  each  of  the 
six  Partnerships  take  place  at  the  principal  offices  of 
the  General  Partners  in  Boston.  It  is  clear  from  the  facts 
in  your  request  that  each  of  the  Partnerships  has  a  "usual 
place  of  business  in  Massachusetts."  Therefore,  each 
Partnership  is  required  to  file  an  Information  Return  (Form 
3:  Massachusetts  Partnership  Return  of  Income),  and  attach 
the  information  delineated  in  General  Laws  Chapter  62C, 
Section  7.  Each  return  must  have  attached  to  it  the  federal 
Schedules  K-1  of  all  resident  and  nonresident  limited 
partners . 


IAJ:VGS:mf 
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( "Corporation" ) 

will    collect    a    waste    product,    oil    ash,  from 

to    sell    to    customers    wishing    to    recover    vanadium    from  it. 

The    Corporation    will    not    purchase    the    oil    ash  from 

but  will  share  any  profits  with  them  from  the 
Corporation's  sale  of  the  oil  ash  to  custc.T.ers.  You  inquire 
whether  the  sale  of  the  recycled  waste  product  oil  ash  is 
subject  to  the  Massachusetts  sales-  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  tax  on  all  retail  sales  of  tangible  personal 
property,  unless  otherwise  exempted.  "Tangible  personal 
prop^rcv"  is  defined  in  section  14  of  Chapter  64H  as  "personal 
property  of  any  nature  consisting  of  any  produce,  goods, 
wares,  merchandise  and  commodities  whatsoever,  brought  into, 
produced,  manufactured  or  being  within  the  commonwealth...." 
There  is  no  exemption  for  the  sale  of  recycled  waste  products. 

Oil  ash  is  tangible  personal  property  not  covered  by 
any  exemption.  Therefore,  the  sale  of  the  recycled  waste 
product  oil  ash  is  subject  to  the  Massachusetts  sales  tax. 

Very  truly  yours. 


Commissioner  of  Revenue 

lAJ: JA: loc 
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You  request  a  ruling  regarding  the  application  of  the 
sales  tax  to  purchases  of  paper  by 

("Lav;  Firm").  You  state  that  the  Law  Firm 
produces  many  personal  documents  and  papers  for  its  clients. 
You  request  a  ruling  stating  that  the  purchase  of  paper 
used  to  produce  such  documents  is  exerpt  from  the  sales 
tax . 

Chapter  64H,  Section  2  of  the  General  Laws  imposes 
a  five  percent  sales  tax  on  retail  sales  of  tangible  personal 
property.  The  term  "retail  sale"  is  defined  as  "a  sale 
of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business."  (G.L.  c.  64H, 
§  1(13)). 

The  term  "retail  sale"  does  not  include  professional, 
insurance,  or  personal  service  transactions  which  involve 
no  sale  of  tangible  personal  property  or  which  involve  sales 
of  tangible  personal  property  as  inconsequential  elements 
for  which  no  separate  charges  are  made.  ( See  G.L.  c.  64H, 
§  1( 13 ) (c)  )  . 

The  Sales  and  Use  Tax  Regulation  on  Service  Enterprises 
provides  that  service  transactions  are  not  subject  to  the 
sales  tax  if  the  real  object  of  the  transaction  is  the  service 
itself,  and  no  transfer  or  an  inconsequential  transfer  of 
tangible  personal  property  occurs.  (830  CMR  64H. 03 ( 2 ) (a) (1 . ) , 
(2.  )  )  . 
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The  Regulation  also  states  that  "(a]  service  enterprise 
is  the  consumer  of  parts,  material,  and  other  tangible 
personal  property  which  it  purchases  for  use  primarily  under 
a  service  contract,  and  such  enterprise  shall  pay  the  sales 
tax  upon  its  purchase  of  such  property."     (830  CMR  64H.03(5)). 

When  a  client  employs  a  law  firm,  the  object  of  the 
transaction  is  to  obtain  the  services  of  a  lawyer,  not  to 
acquire  tangible  personal  property.  Inconsequential  transfers 
of  tangible  personal  property  may  occur,  but  that  does  not 
change  the  character  of  the  professional  service  transaction. 

The  Law  Firm  is  the  consumer  of  the  paper  it  buys  to 
produce  documents  for  its  clients.  Therefore,  the  Law  Firm's 
purchase  of  paper  is  subject  to  the  sales  tax. 

Very  truly  yours. 
Commissioner  of  Revenue 

lAJ: JES: loc 
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COMMISSIONER 
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You  request  a  ruling  regarding  the  application  of  the 
sales  tax  to  the  charges  in  the  repair  of  an  automobile 
when  both  parts  and  labor  are  included  in  the  cost  of  the 
repair. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.  Section  1(13) (c)  of  Chapter  64H  excludes 
from  the  definition  of  sale  at  retail  "personal  service 
transactions  which  involve  no  sale  or  which  involve  sales 
as  inconsequential  elements  for  which  no  separate  charges 
are  made . " 

Sales  and  Use  Tax  Regulation  64H.03  explains  the 
application  of  the  sales  and  use  . tax  to  service  enterprises. 
Subsection  (2)  provides  that  a  service  transaction  is  not 
subject  to  the  sales  tax  where  an  inconsequential  transfer 
of  tangible  personal  property  occurs  and  the  service 
enterprise  does  not  separately  state  the  purchase  price 
of  the  property  on  the  customer's  bill.  However,  where 
the  value  of  the  property  is  not  inconsequential  compared 
to  the  total  charge  and  is  not  separately  stated,  the  entire 
amount  of  the  property  and  labor  charged  is  subject  to  the 
sales  tax.  As  a  general  guideline,  "inconsequential"  means 
a  value  of  less  then  ten  percent  of  the  total  charge.  This 
may  vary  depending  on  the  facts  and  circumstances  of  the 
transaction . 

When  the  service  enterprise  does  separately  state  the 
charge  for  the  property  on  the  bill,  regardless  of  the 
property's  value,  only  that  amount  charged  for  the  property 
is  subject  to  the  sales  tax. 
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Regulation  64H.03  specifically  includes  a  repairer 
of  automobiles  as  a  service  enterprise.  Therefore: 

1.  When  the  repairer  separately  states  the  amount 
charged  for  parts  and  labor,  only  that  amount  charged  for 
parts,  whether  or  not  inconsequential,  is  subject  to  the 
sales  tax. 

2.  When  the  repairer  does  not  separately  state  amounts 
charged  for  parts  and  labor,  the  entire  value  of  the  charge 
is  subject  to  the  sales  tax,  but  only  if  the  parts  comprise 
a  consequential  (ten  percent  or  greater)  amount  of  the  total 
charge . 

3.  When  the  value  of  the  parts  is  inconsequential 
and  not  separately  stated,  the  transaction  is  exempt  from 
the  sales  tax. 

Very  truly  yours. 


Commissioner  of  Revenue 

lAJ: JA: loc 
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You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  late  charges  and  membership  fees 
which  will  be  charged  by  your  client  who  wishes  to  operate 
a  video  movie  store. 

(1)  You  inquire  whether  your  client  would  be  required 
to  collect  a  Massachusetts  sales  tax  on  the  amount  charged 
for  late  returns  of  rented  video  movies. 

Massachusetts  General  Laws  , Chapter  64H,  Section  1(13) 
defines  retail  sale  as  a  sale  of  tangible  personal  property 
for  any  purpose  other  than  resale  in  the  regular  course 
of  business.  For  Massachusetts  sales  tax  purposes,  "sale" 
includes  "[a]ny  transfer  of  title  or  possession lease , 
rental,  conditional  or  otherv;ise,  of  tangible  personal 
property."      (G.L.   C.64H,   §  l(12)(a)). 

In  determining  the  sales  price  upon  which  the  sales 
tax  13  based,  Massachusetts  General  Laws  Chapter  64H,  Section 
1(14) (a)  provides  that  "no  deduction  shall  be  taken  on  account 
of ...  interest  charges,  losses  or  other  expenses."  Therefore, 
any  late  charge  imposed  by  your  client  is  included  in  the 
sales  price  of  the  videa  movie  rental  and  is  subject  to 
the  Massachusetts  sales  tax. 

( 2 )  You  inquire  whether  the  membership  fees  paid 
by  customers  to  your  client  are  subject  to  the  Massachusetts 
sales  tax. 
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Massachusetts  General  Laws  Chapter  64H,  Section  1(12) (a) 
includes  in  the  definition  of  sale,  "...any  lease,  rental, 
conditional  or  otherwise,  of  tangible  personal  property 
for  a  consideration,  in  any  manner  or  by  any  means 
whatsoever."  (G.L.  C.64H,  §  l(12)(a).  "Sales  price"  is 
the  total  amount  paid  by  a  purchaser  to  a  vendor  as 
consideration  for  a  retail  sale,  valued  in  money  or  otherwise. 
(G.L.   C.64H,   §   1( 14)  )  . 

The  membership  fee  is  the  "otherwise"  in  this  definition 
of  sales  price  and  is  part  of  the  total  consideration  for 
the  retail  sale  even  though  the  fee  is  paid  prior  to  any 
movie  rental.  The  membership  charge  serves  as  a  type  of 
prepayment,  resulting  in  a  reduced  daily  rate  at  the  time 
of  the  movie  rental. 

Therefore,  the  amount  charged  for  the  membership  fee 
is  subject  to  the  Massachusetts  sales  tax  which  may  either 
be  imposed  at  the  time  of  the  sale  of  the  membership  or 
amortized  in  the  form  of  a  sales  tax  on  the  rate  discount 
each  time  a  rental  occurs,  up  to  the  value  paid  for  the 
membership . 


Very  truly  yours. 


Commissioner  of  Revenue 
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You  request  information  concerning  the  Massachusetts 
fuel  tax  reporting  and  licensing  requirements  of  parties 
to  leasing  arrangements. 

In  general,  a  Massachusetts  excise  is  imposed  on  all 
motor  fuels  used  to  power  motor  vehicles  over  the  highv/ays 
of  Massachusetts. 

An  excise  is  imposed  on  fuels  (all  products  commonly 
known  as  gasoline)  and  special  fuels  (all  other  combustible 
gases  and  liquids  such  as  propane  and  diesel)  purchased  in 
Massachusetts.  (G.L.  c.  64A;  64E).  Subject  to  reciprocity 
restrictions,  a  person  operating  a  motor  vehicle  in  another 
state  using  fuel  or  special  fuel  acquired  in  Massachusetts 
may  apply  (to  Massachusetts)  for  a  credit  or  refund  equal 
to  the  tax  paid  to  the  other  state.      (G.L.   c.   64F,    §  4). 

Massachusetts  General  Laws  Chapter  S4F,  Section  3  provides 
that  any  person  who  acquires  fuel  or  special  fuel  outside 
Massachusetts  and  uses  such  fuel  on  the  Massachusetts  highways, 
or  v;ho  has  in  his  possession  fuel  or  special  fuel  for  such 
use,  including  any  person  who  although  not  a  Massachusetts 
resident  regularly  uses  the  Massachusetts  highways,  is  subject 
to  an  excise  on  the  privilege  of  using  the  Massachusetts 
highv/ays.  The  excise  does  not  apply  to  persons  v/ho,  as 
transients  operate  motor  carriers  into  or  through 
Massachusetts,  using  fuels  or  special  fuels  acquired  outside 
Massachusetts,  provided  that  such  fuels  or  special  fuels 
are  v/holly  contained  within  the  supply  tanJcs  of  such  vehicle, 
nor  does  the  excise  apply  to  any  person  who  acquires  fuel 
or  special  fuel  outside  Massachusetts  and  uses  it  to  operate 
a  less  than  thirty  gallon  tank  non-commercial  passenger  vehicle 
over  the  Massachusetts  highways. 
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The  Massachusetts  Turnpike  is  not  considered  a 
Massachusetts  highway.  (G.L.  c.  64F,  §  3).  Therefore,  a 
person  v;ho  buys  fuels  or  special  fuels  on  which  a  Massachusetts 
excise  has  been  paid  or  is  chargeable  and  uses  such  fuel 
on  the  Massachusetts  Turnpike  may  apply  for  reimbursement 
of  the  excise  paid.      (G.L.   c.    64A,   §  7;   64E,   §  5). 

A  person  (or  company)  subject  to  the  excise  under  Chapter 
64F,  Section  3  must  obtain  a  single  Motor  Carrier  Tax  License 
and  in  addition  must  obtain  one  Motor  Carrier  Tax  Vehicle 
License  for  each  motor  vehicle  operated  in  Massachusetts. 
(G.L.  c.  64F,  §  2;  62C,  §  67).  A  person  owning  or  leasing 
a  motor  vehicle  propelled  by  special  fuels  must  obtain  a 
Massachusetts  Special  Fuel  Users  License  to  use  such  vehicle 
on  the  Massachusetts  highv/ays.      (G.L.   c.   64E,   §  2). 

If  motor  vehicles  used  on  the  Massachusetts  highways 
are  subject  to  leasing  arrangements,  either  the  lessor  or 
the  lessee  may  obtain  the  Motor  Carrier  Tax  License.  The 
party  holding  the  Motor  Carrier  Tax  License  obtains  the  Motor 
Carrier  Tax  Vehicle  Licenses,  one  for  each  vehicle  to  be 
operated  in  Massachusetts.  If  any  vehicle  to  be  operated 
in  Massachusetts  is  powered  by  special  fuels,  the  party  holding 
the  Motor  Carrier  Tax  License  obtains  the  Special  Fuels  Users 
License.  If  the  leased  vehicle  used  on  the  Massachusetts 
highways  is  not  under  a  Motor  Carrier  Tax  License,  but  is 
subject  to  a  Special  Fuels  Users  License,  either  the  lessor 
or  the  lessee  may  obtain  the  Special  Fuels  Users  License. 

Every  person  licensed  under  64F  must  file  quarterly 
returns  and  pay  a  tax  on  the  number  of  gallons  of  fuels  and 
special  fuels  used  by  him  in  Massachusetts.  (G.L.  c.  62C, 
§  16(f)).  The  licensee,  the  party  required  to  file  returns 
and  make  tax  payments,  is  entitled  to  the  refunds  and 
reimbursements  available  under  Chapters  64A,  Section  7;  64E, 
Section  5  and  64F,   Section  4. 

Either  the  lessor  or  the  lessee  to  a  leasing  arrangement 
may  obtain  the  necessary  licenses.  Licensees  are  required 
by  statute  to  file  returns  and  pay  fuel  taxes.  The 
Massachusetts  Department  of  Revenue  will  accept  filings  and 
payments  from  the  non-licensed  party  to  a  leasing  arrangement. 
It  is  the  licensed  party  however,  who  bears  the  ultimate 
responsibility  for  filings  and  payments.  Contractual  agreement 
between  parties  cannot  alter  this  responsibility.  (A  hold 
harmless  agreement  will  not  relieve  the  licensed  party  from 
ultimate  responsibility  for  filing  returns  and  payment  of 
tax )  . 
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Enclosed  please  find  a  copy  of  Letter  Ruling  84-82 
relative  to  the  administration  of  the  Massachusetts  fuel 
tax . 


IAJ:SFR:mf 


Very  truly  .yours, 


/ery  t: 

AC 


ComiPiss loner  of  Revenue 
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In    your    iGcteiT  you    ask  whether 

certain  electronic  equipment  which 

( "Company" )  uses  in  its  communications  service 
to  customers  is  exempt  from  the  personal  property  tax  imposed 
by  G.L.  c.  59,  §  2.  Specifically,  you  ask  whether  the 
microprocessor  based  switches  and  concentrators  v;hich  are 
located  in  the  Company's  Massachusetts  facilities,  and  are 
used  to  provide  access,  concentration  and  switching  v/ithin 
its  communications  network,  are  exempt  from  the  personal 
property  tax  under  G.L.   c.    59,   §  5  Sixteentn  (b)(2). 

The  Company  is  a  foreign  corporation  operating  a 
public  information  data  network  v/hich  provides 
data  communications  services  to  its  customers.  This 
telecoDTimunications  system  is  designed  to  provide  customers 
v;ith  end-to-end  communications  from  a  single  source  v/ithout 
the  responsibility  for  network  control  and  management.  The 
system  employs  microprocessor  based  sv;itches  and  concentrators 
to  provide  user  access,  concentration,  and/or  sv/itching. 
It:  is  operated  through  switching  centers  which  are  located 
throughout  the  continental  United  States. 

The  system  supports  an  assortment  of  user  devices 
•-•..id  .illows  the  interconnection  of  a  variety  of  asynchronous 
anc  synchronous  terminal  devices  and  computers.  The 
communications  technology  used  to  operate  the  network  is 
known  as  packet  switching.  The  user's  data  is  segmented 
into  packets  and  these  packets  are  then  forwarded  through 
the  network  by  the  use  of  switches  and  concentrators  at 
the  sv/itching  offices. 
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The    taxpayer    maintains    different    offices    or  switching 
centers   in  the  Commonwealth  which,    based  upon   the  particular 
functions    performed    therein,     it    designates    as  Class 
and  centers. 

Class  centers  contain  microprocessor  based  switches 
and  concentrators  connecting  wideband,  communication  lines 
or  satellite  links  leased  from  telephone  companies,  satellite 
companies  and  specialized  common  carriers.  These  switching 
centers    form    the    backbone    of    the  network. 


Class  centers    contain   microprocessor   based  switches 

and  concentrators  providing  access  to  the  backbone  network 
by  concentrating  traffic  into  Class  offices. 

Class  centers    contain    only    microprocessor  based 

concentrators.  The  concentrators  can  be  connected  to  the 
nearest  Class  or  Class  office.  No  switching  equipment 
is  present     in  Class  offices. 

Massachusetts  General  Laws,  Chapter  59,  Section  2 
provides  in  part  that,  "All  property,  real  and  personal/ 
situated  within  the  Comiponwealth ...  unless  expressly  exeir.pt/ 
shall  be  subject  to  taxation".  General  Laws,  Chapter  59, 
Section  5,  Sixteenth  (2)(b)  says  that  all  property  owned 
by  a  foreign  corporation  is  exempt  from  local  taxation  except 
for  real  estate,  poles,  underground  conduits,  wires  and 
pipes,  and  machinery  used  in  the  conduct  of  the  business. 
The  term  "machinery"  as  used  in  that  section,  does  not  include 
stock  in  trade  or  any  personal  property  directly  used  in 
any  purchasing,  selling,  accounting  or  administrative 
functions.     G.L.   c.    59,   §  5,   Sixteenth  (2)(b) 

Stock  in  trade  refers  to  "...a  taxpayer's  inventory 
of  machines  available  for  sale  or  lease."  City  of  Boston 
v.  Mac-Gray  Co. ,  Inc. ,  371  Mass.  825,  827  (1977).  The 
exemption  pertaining  to  "...property  directly  used  in  any 
purchasing,  selling,  accounting  or  administrative  function" 
is  directed  towards  calculators,  adding  machines,  cash 
registers,  and  similar  such  items.  Ultronic  Systems  Corp. 
V.   Board  of  Assessors  of  Boston,   355  Mass.   284,   288  (1969). 

In  the  Ultronics  case,  the  Supreme  Judicial  Court 
held  that  a  computer  drum  owned  by  a  taxpayer  engaged  in 
the    business     of     leasing    electrical    mechanical    devices  to 
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subscribers  and  providing  them  with  information  transmitted 
to  the  leased  machinery  was  neither  stock  in  trade  nor 
property  directly  used  in  purchasing,  selling,  or 
administrative  functions.     ld_.  at  277-288. 

Computer  related  equipment  ov/ned  for  the  purpose  of 
providing  information  over  telecommunication  lines  is  taxable 
under  G.L.   c.    59,   §  2.     L.R.  81-41. 

The  microprocessor  based  switches  and  concentrators 
used  by  the  Company  in  connection  with  its  trade  or  business 
of  distributing  information  by  means  of  a  telecommunications 
system  are  not  exempt  from  local  taxation  under  G.L.  c. 
59,   §  5  Sixteenth  (2) (b) . 


Iwi  yours , 


Commissioner  of  Revenue 


J 

IAJ:HIIP:  loc 
LR  85-11 


You  request  clarification  of  Letter  Ruling  81-91 
regarding  the  Massachusetts  taxation  of  income  received 
by  a  Massachusetts  resident  from  a  New  York  State  contributory 
public  employee  pension.  You  also  ask  whether  taxable 
unemployment  compensation  is  considered  earned  income  for 
purposes  of  the  computation  of  personal  exemptions  in  item 
45  of  the  1983  Massachusetts  Resident-Individual  Income 
Tax  Return  Form  1. 

I.  Massachusetts  General  Laws  Chapter  62,  Section  3(B) (a) (4) 
provides  a  deduction  from  Part  B  adjusted  gross  income  of: 

...any  income  from  a  contributory  annuity, 
pension,  endowment  or  retirement  fund  of  any 
state  or  any  political  subdivision  thereof, 
provided  that  income  from  any  such  similar  fund 
established  under  the  laws  of  the  commonwealth 
is  not  subject  to  taxation  m  such  other  state 
or  political  subdivision.      (Emphasis  supplied). 

Pursuant  to  paragraph  3-a  of  N.Y.  Tax  Law,  Section 
612(c)  income  from  a  Massachusetts  contributory  public 
employee  pension  received  by  a  New  York  resident  is  taxable 
if   the   recipient   has   not   attained   age  or   to   the  extent 

the  income  exceeds  $20,000  whatever  the  age  of  the  recipient. 
(Letter  Ruling  81-91) 

Therefore,  the  deduction  set  forth  in  Section  3(B) (a) (4) 
of  the  General  Laws  Chapter  62  will  not  apply  to  the  income 
received  by  a  Massachusetts  resident  from  a  contributory 
New  York  State  Teachers  Pension.  A  Massachusetts  resident 
must  include  all  income  received  from  a  contributory  N.Y. 
State    Teachers    Pension    in    Part    B    taxable    income  regardless 
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of  whether  the  particular  pension  would  be  exempt  from  New 
York  state  tax. 

II.  For  Massachusetts  income  tax  purposes  in  determining 
the  Part  B  taxable  income,  the  Part  B  adjusted  gross  income 
is  reduced  by  certain  personal  exem.ptions.  Massachusetts 
General  Laws  Chapter  62,  Section  3  B(b)(2)(A)  provides  in 
pertinent  part,  that  a  husband  and  wife  filing  a  joint  return 
are  entitled  to  "...a  personal  exemption  of  two  thousand 
two  hundred  dollars  and  an  amount  not  exceeding  two  thousand 
two  hundred  dollars,  equal  to  the  earned  income  included 
in  Part  B  gross  income  of  the  spouse  having  the  smaller 
amount  of  such  income...". 

"Earned  income"  for  purposes  of  this  exemption  is 
specifically  defined  to  mean  "...salary,  wages,  other  employee 
compensation...".  These  terms  are  not  further  defined  for 
purposes  of  the  earned  income  exemption.  The  Massachusetts 
definition  of  "wages"  supplied  in  G.L.  C.62B,  §  1  is 
explicitly  for  "...withholding  purposes  only...". 

In  Boston  Ass'n  of  School  Adm'rs  &  Supervisors  v . 
Boston  Retirement  Board,  383  Mass.  336(1981)  at  341  the 
Massachusetts  Supreme  Court  indicated  that  the  phrase, 
"salary,  wages  or  other  compensation"  refers  to  remuneration 
geared  to  work  or  services  performed. 

The  concept  of  "earned  income"  also  arises  in  the 
context  of  federal  income  taxation.  For  federal  income 
tax  purposes  the  definition  of  "earned  income"  does  not 
generally  include  unemployment  compensation. 

A  federal  "earned  income"  credit  is  available  for 
certain  lovi  income  workers.  "The  term  "earned  income"  means 
...v;ages,  salaries,  tips  and  other  employee  compensation 
...".  (Internal  Revenue  Code,  Section  43).  "Earned  income 
[for  purposes  of  this  federal  credit]  does  not  include  amounts 
received  as  ...unemployment  compensation  ...".  (U.S.  Treas . 
Reg.  1.43-2c(2)). 

"Earned  income"  for  purposes  of  calculating  the  federal 
two  earners  married  couples  deduction  means  "...income  which 
is  earned  income  within  the  meaning  of  section  911(d)(2) 
or  401(c)2(C)  .  .  .  "  .  (I.R.C.  §  221  (b)(2)).  Code  Section 
911(d)(2)  provides  that  " [ t ] he  term  "earned  income"  means 
wages,  salaries,  or  professional  fees,  and  other  amounts 
received  as  compensation  for  personal  services  actually 
rendered . .  .  "  . 
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For  Massachusetts  income  tax  purposes,  taxable 
unemployment  compensation  is  not  considered  earned  income 
for  the  purpose  of  computing  the  personal  exemption  available 
under  Chapter  62,  Section  3B(b)(2)(A)  for  a  married  couple 
filing  a  joint  return. 

Therefore  unemployment  compensation  should  not  be 
included  in  the  computation  of  earned  income  under  item 
45  of  the  Massachusetts  Resident  Individual  Income  Tax  Return. 


Very  truly^ yours , 


Commissioner  of  Revenue 


IAJ:SFR: loc 


LR  85-12 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts     sales     tax    to    several    projects     completed  by 

( "Company" ) .       The     Company  is 
a    design    business    and    v;as    hired  by 

("Client"),  a  software  company.  The  Client  hired  the  Company 
to  design  a  corporate  logo,  a  direct  mail  circular,  and 
exterior  packaging  and  manuals  for  three  new  software 
programs.  The  Company  contracted  v;ith  a  printer  to  print 
stationery  with  the  corporate  logo,  the  direct  mail  circular, 
the  exterior  packaging,  and  the  manuals.  The  Company  also 
charged  the  Client  for  a  series  of  small  ]obs,  which  were 
part  of  the  larger  transactions,  some  of  .  hich  were  performed 
in-house;  others  were  subcontracted  out  zo  specialty  houses. 
All  charges  were  m  turn  separately  itemized  on  invoices 
to  the  Client,  but  no  total  charge  was  made  for-,  each  separate 
project  (the  corporate  logo,  the  stationery,  the  direct 
mail  circular,  and  the  exterior  packaging  and  manuals  for 
the  software  programs).  You  inquire  whether  different  charges 
associated  with  the  production  of  the  pro]ects  are  subject 
to  the  sales  tax. 

I.     Sale  for  Resale,   Ingredient  and  Component  Parts 

You  state  that  the  Client  presented  the  Company  with 
a  resale  certificate  for  the  projects.  The  Client  claimed 
that  no  sales  tax  was  due  because  the  projects  would  be 
resold  to  the  Client's  customers.  You  inquire  whether  the 
Company  should  have  accepted  the  resale  certificate  in  lieu 
of  charging  sales  tax  to  the  Client. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  retail  sales  of  tangible  personal 
property    in    Massachusetts.       A    retail    sale    is    defined  as 
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"a  sale  of  tangible  personal  property  for  any  purpose  other 
than  resale  in  the  regular  course  of  business."  (G.L.  c.64H, 
§  1(13)).  All  of  a  vendor's  gross  receipts  are  presumed 
to  be  from  retail  sales  unless  the  vendor  ta)<es  in  good 
faith  a  resale  certificate  from  the  purchaser.  (G.L.  c.64H, 
§  8(a)). 

The  Client  will  not  resell  the  corporate  logo  stationery, 
the  direct  mail  circular,  or  the  manuals  and  exterior 
packaging  for  the  software  programs  in  the  regular  course 
of  business.  Therefore,  the  Company  should  not  accept  a 
resale  certificate  for  the  charges  for  the  corporate  logo 
stationery,  the  direct  mail  circular,  or  the  manuals  and 
exterior  packaging  for  the  software  programs. 

Chapter  64H,  Section  6(r)  exempts  from  the  sales  tax 
"[s]ales  of  mater la Is ...  which  become  an  ingredient  or 
component  part  of  tangible  personal  property  to  be  sold." 

Chapter  64H,  Section  8(f)  provides  that  "[i]f  tangible 
personal  property  is  purchased  by  a  person  who  will  use 
such  property  in  a  manner  which  exempts  it  from  the  tax 
imposed  by  [Chapter  64H],  he  may  give  an  exem.pt  use 
certificate  to  the  vendor,  certifying  that  the  property 
being  purchased  will  be  so  used." 

The  manuals  and  exterior  packaging  will  become  ingredient 
and  component  parts  of  the  software  programs  to  be  sold. 
Therefore,  if  the  Client  presents  the  Company  with  a  valid 
exempt  use  certificate  all  of  the  Company's  charges 
attributable  to  the  manuals  and  exterior  packaging  for  the 
softv/are  programs  are  exempt  from  the  sales  tax. 

The  corporate  logo  stationery  and  the  direct  mail 
circular  will  not  become  ingredient  or  component  parts  of 
tangible  personal  property  to  be  sold.  Therefore,  all  of 
the  Company's  charges  attributable  to  the  corporate  logo 
stationery  and  the  direct  mail  circular  are  3ub]ect  to  sales 
tax . 

II.     Printing  to  Special  Order 

You  state  that  the  Company  paid  a  printer  to  imprint 
stationery  with  the  Client's  logo,  to  print  the  direct  mail 
circular  and  the  exterior  packaging  and  manuals  for  the 
software  programs.  The  Company  in  turn  itemized  the  printing 
costs  in  its  bills  to  the  Client.  You  inquire  whether  the 
printer's  charges  to  the  Company  or  the  Company's  charges 
to  the  Client  are  subject  to  sales  tax. 
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The  Massachusetts  sales  tax  is  imposed  on  retail  sales 
of  tangible  personal  property.  (G.L.  c.  64H,  §  2).  A  sale 
is  defined  as  any  transfer  of  title  or  possession  for 
consideration,  including  a  lease  or  a  rental.  (G.L.  c.64H, 
§  1(12) (a)).  Included  among  the  definitions  of  a  sale  is 
"[a]  transfer  for  a  consideration  of  the  title  or  possession 
of  tangible  personal  property  which  has  been  produced, 
fabricated,  or  printed  to  the  special  order  of  the  customer, 
or  of  any  publication."      (G.L.   C.64H,   §  l(12)(e)). 

Chapter  64H,  Section  1(14)  defines  the  sales  price 
subject  to  sales  tax  as  "the  total  amount  paid  by  a  purchaser 
to  a  vendor  as  consideration  for  a  retail  sale,  valued  in 
money  or  otherwise."  In  determining  the  sales  price,  the 
cost  of  materials  used,  labor  or  service  cost,  the  cost 
of  transportation  of  the  property  prior  to  its  sale  at  retail, 
and  any  amount  paid  for  any  services  that  are  a  part  of 
the  sale  should  be  included.      (G.L.   C.64H,   §  l(14)(a),  (b)). 

The    Sales    and    Use    Tax    Regulation    on    Printing  provides 

that 

[a]  [s]ale  for  resale  occurs  when  a  printer  sells 
printed  matter... to  his  customer,  v;ho  will  resell 
that  printed  matter  in  the  nor.~al  course  of 
business.  The  printer  shall  not  be  obligated 
to  collect  tne  sales  tax  on  printed  matter  if 
the  printer  accepts  a  resale  certificate  in  good 
faith  from  his  customer.      (3  30  CMR  6 4 H . 0 4 ( 3 ) ( a )  )  . 

The  Company  transferred  title  to  and  possession  of 
the  stationery,  the  direct  mail  circulars,  and  the  exterior 
packaging  and  manuals  for  the  software  programs  to  the  Client, 
and  thus  sold  the  printed  materials  to  the  Client.  Therefore, 
the  printer  could  accept  in  good  faith  a  resale  certificate 
from  the  Company,  and  no  sales  tax  was  due  on  the  printer's 
sale  of  materials  to  the  Company. 

The  Company's  sale  to  the  Client  of  the  stationery 
and  the  direct  mail  circular  is  subject  to  sales  tax.  ( See 
p.  2  supra ) .  Therefore,  the  Company's  charges  to  the  Client 
for  imprinting  and  printing  the  materials  are  included  in 
the  total  sales  price  subject  to  sales  tax. 

The  Company's  sale  to  the  Client  of  the  manuals  and 
exterior  packaging  for  the  software  programs  is  exempt  from 
the  sales  tax.  ( See  p.  2  supra )  .  Therefore,  the  Company's 
charges  to  the  Client  for  printing  the  manuals  and  exterior 
packaging  are  included  in  the  total  sales  price  of  the  manuals 
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and  the  exterior  packaging  and  are  also  exempt  from  the 
sales  tax. 

III.  Mechanicals 

You  state  that  the  Company  charged  the  Client  for 
mechanicals  produced  in-house.  A  mechanical  is  a  camera-ready 
lay-out  on  an  art  board  or  a  series  of  art  boards.  The 
art  board  may  contain  text,  photographs,  and  other  materials. 
The  printer  takes  a  photograph  of  the  entire  mechanical, 
and  the  reproduction  of  the  mechanical  becomes  printed  pages. 

The  Client  was  charged  for  mechanicals  used  in  the 
production  of  the  direct  mail  circular  and  the  manuals  and 
exterior  packaging  for  the  software  programs.  The  Client 
did  not  receive  title  to  or  possession  of  the  mechanicals. 

As  stated  above,  sales  of  ingredient  and  component 
parts  of  tangible  personal  property  to  be  sold  are  exempt 
from  the  sales  tax.  (G.L.  c.64H,  §  6{r)).  But  the  Sales 
and  Use  Tax  Regulation  on  Printing  states  that  "(plrepress 
items,  although  they  may  be  part  of  a  continuous  production 
process,  do  not  become  ingredient  or  component  parts  of 
printed  matter  to  be  sold."  (830  CMR  6 4H . 0 4 ( 9 ) ( a  )  )  .  Prepress 
items  include  photographs,  artwork,  and  flats.  (830  CMR 
64H. 04 ( 2 ) (a ) ) . 

tlechanicals  are  prepress  items.  Tne  Company's  charges 
for  mechanicals  are  part  of  the  cost  of  materials  used  in 
producing  the  manuals  and  exterior  packaging  for  the  software 
programs  and  the  direct  mail  circular.  Therefore,  the 
Company's  charges  for  mechanicals  are  included  in  the  sales 
price  of  the  manuals  and  exterior  packaging  for  the  software 
programs  and  the  direct  mail  circular. 

The  Company's  charges  for  the  mechanicals  for  the  direct 
mail  circular  are  included  in  the  total  sales  price  subject 
to  sales  tax.  The  Company's  charges  for  the  mechanicals 
for  the  manuals  and  exterior  packaging  for  the  software 
programs  are  part  of  the  sales  price  for  ingredient  and 
component  parts  (manuals  and  exterior  packaging)  of  tangible 
personal  property  to  be  sold  and  are  exempt  from  the  sales 
tax . 

IV.  Design  and  Lay-Out 

You  state  chat  the  Company  designed  the  corporate  logo, 
the  lay-out  of  the  exterior  packaging  and  manuals  for  the 
software     programs,     and     the     lay-out     of     the     direct  mail 
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circular.  The  Company's  charges  for  design  tees  were  part 
of  the  production  costs  for  the  Logo,  the  exterior  packaging 
and  manuals  for  the  software  programs,  and  the  direct  mail 
circular.  You  inquire  whether  the  design  fees  are  sub]ect 
to  sales  tax. 

The  Company's  charges  for  design  fees  are  included 
in  the  sales  price  cf  the  logo,  the  exterior  packaging  and 
manuals  for  the  software  programs,  and  the  direct  mail 
circular.  The  Company's  charges  for  the  design  of  the  logo 
and  the  lay-out  of  the  direct  mail  circular  are  included 
in  the  total  sales  price  subject  to  sales  tax.  The  Company's 
charges  for  the  lay-out  of  the  manuals  and  the  exterior 
packaging  are  exempt  from  the  sales  tax. 

V.  Typography 

You  state  that  the  Company  charged  the  Client  for 
typography  produced  in-house.  The  typography  charges  were 
part  of  the  production  costs  for  the  manuals  for  the  software 
programs,  the  corporate  logo  stationery,  and  the  direct 
mail  circular.  You  inquire  v/hetner  typography  charges  are 
subject  to  the  sales  tax. 

Chapter  64H,   Section  6 ( gg )   exempts  from  the  sales  tax 

[sjales  by  a  typographer.,  compositor,  or  color 
separator  of  composed  type,  film  oositives,  film 
negatives,  or  reproduction  proofs  thereof,  for 
use  in  the  preparation  of  printed  matter  to  be 
sold,  or  the  fabrication  or  transfer  of  such  film 
positives,  film  negatives,  reproduction  proofs, 
or  impressed  matters  where  the  fabrication  is 
for  and  the  transfer  is  to  a  printer  or  publisher 
for  use  in  printing. 

The  Sales  and  Use  Tax  Regulation  on  Advertising  Agencies, 
issued  for  advertising  agencies  and  commercial  artists  such 
as  the  Company,  provides  that  if  a  sale  of  tangible  personal 
property  is  subject  to  the  sales  tax,  all  charges  for  the 
acquisition  of  the  property  are  subject  to  the  sales  tax 
"notwithstanding  any  typography  charges ...  which  may  have 
been  incurred  in  connection  with  the  preparation  of  the 
property  sold."     (830  CMP  6 4H . 0 5 ( 2 ) ( g ) ) . 

Typography  charges  are  generally  exempt  from  the  sales 
tax,  but  the  typography  charges  incurred  to  produce  the 
stationery  and  the  direct  mail  circular  are  part  of  a  taxable 
transaction.     Therefore,    the  Company's  charges   for  typography 


LR  85-13 


January  31,  1985 


for  the  stationery  and  the  direc-:  mail  ci.  :ular  are  included 
in  the  total  sales  price  subject  to  sales  t  x. 

The  typography  charges  incurred  to  produce  the  manuals 
and  exterior  packaging  for  the  software  programs  are  part 
of  an  exempt  sale.  Therefore,  the  Company's  charges  for 
typography  for  the  manuals  and  exterior  packaging  are  exempt 
from  the  sales  tax. 

VI.  Photostats 

You  state  that  the  Com.pany  charged  the  Client  for 
photostats  ("stats")  produced  in-house.  A  photostat  is 
a  high-quality  reduction  or  augmentation  of  artwork.  The 
stats  were  used  by  the  Company  in  preliminary  lay-outs  for 
the  direct  mail  circular,  the  corporate  logo,  and  the  manuals 
and  exterior  packaging  for  the  software  programs. 

The  stats  were  prepress  items  used  by  the  Company  for 
purposes  other  than  resale  in  the  regular  course  of  business 
or  as  ingredient  or  component  parts  of  tangible  personal 
property  to  be  sold.  Therefore,  the  Company's  charges  to 
the  Client  are  included  in  the  sales  price  of  the  direct 
mail  circular,  tha  corporate  logo,  the  manuals,  and  the 
exterior  packaging. 

The  Company's  charges  for  the  stats  ased  for  the  direct 
mail  circular  and  the  corporate  logo  ase  included  in  the 
total  sales  price  subject  to  sales  tax.  The  Company's  charges 
for  the  stats  used  for  the  exterior  packaging  and  manuals 
for  the  software  programs  are  part  of  an  exempt  transaction 
and  are  not  subject  to  tax. 

VII.  Illustrations 

You  state  that  the  Company  hired  artists  to  draw 
illustrations  for  the  direct  mail  circular,  the  exterior 
packaging,  and  the  manuals.  The  Company  acquired  possession 
of  the  illustrations  for  the  limited  purpose  of  designing 
and  printing  the  direct  mail  circular,  the  exterior  packaging, 
and  the  manuals,  bur  the  artists  retained  ^itle  to  their 
original  works.  The  Company  itemized  the  artists'  charges 
for  the  illustrations  on  its  bills  to  the  Client.  The  Client 
never  acquired  possession  of  or  title  to  the  illustrations. 
You  inquire  v;hether  the  artists'  charges  to  the  Company 
or  rhe  Company's  charges  to  the  Client  are  subject  to  sales 
tax . 
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Chapter  64H,  Section  l(13)(c)  excludes  from  the 
definition  of  a  retail  sale  "professional,  insurance,  or 
personal  service  transactions  which  involve  no  sale  or  which 
involve  sales  as  inconsequential  elements  for  which  no 
separate  charges  are  made."  The  Massachusetts  Supreme 
Judicial  Court  set  out  the  standard  for  determining  whether 
or  not  a  transaction  is  a  service  transaction  in  Houghton 
Mif f lin  V.   State  Tax  Commissioner; 

[  t  ]  he  test  is  the  object  of  the  transaction.  If 
the  buyer's  fundamental  object  is  to  obtain  the 
item  of  tangible  personal  property  transferred 
to  it,  the  sale  of  that  property  cannot  reasonably 
be  considered  "inconsequential"  and  the  transaction 
cannot  reasonably  be  considered  one  for  personal 
service.      (373  Mass.    772,    775  (1977)). 

The  Company's  fundamental  object  in  hiring  artists 
was  to  obtain  illustrations,  items  of  tangible  personal 
property.  Therefore,  the  artists'  charges  to  the  Company 
are  subject  to  sales  tax. 

The  illustrations  are  prepress  items.  The  Company's 
charges  to  the  Client  for  artists'  fees  are  part  of  the 
cost  of  producing  the  direct  mail  circular,  the  exterior 
packaging,  and  the  manuals.  Therefore,  t:".e  Company's  charges 
to  the  Client  for  the  illustrations  for  the  direct  mail 
circular  are  included  in  the  total  sales  price  subject  to 
sales  tax.  The  Company's  charges  to  the  Client  for  the 
illustrations  for  the  exterior  packaging  and  the  manuals 
are  part  of  an  exempt  transaction  and  are  not  subject  to 
sales  tax. 

VIII.  Photography 

You  state  that  the  Company  hired  a  photographer  to 
produce  photographic  prints  to  be  used  in  the  direct  mail 
circular  and  the  manuals  for  the  software  programs.  The 
Company  acquired  possession  of  the  photographs;  the 
photographer  retained  title  to  the  photographs.  The  Company 
itemized  the  photographer's  fee  in  its  bills  to  the  Client. 
The  Client  did  not  acquire  title  to  or  possession  of  the 
photographs . 

The  photographs  were  purchased  by  the  Company  for 
purposes  other  than  resale  in  the  regular  course  of  business 
or  use  as  an  ingredient  or  component  part  of  tangible  personal 
property  to  be  sold.      (See  830  CMR  6 4H . 0 5 ( 1) ( a ) ) .  Therefore, 


LR  85-13 


-  8  - 


January  31,  1985 


the  photographer's  fee  to  the  Company  for  the  photographs 
is  subject  to  sales  tax. 

The  Company's  charges  to  the  Client  for  photography 
were  part  of  the' total  sales  price  of  the  direct  mail  circular 
and  the  manuals  for  the  software  programs.  Therefore,  the 
total  sales  price  of  the  direct  mail  circular,  including 
all  charges  for  photography,  is  subject  to  the  sales  tax. 
The  total  sales  price  of  the  manuals,  including  all  charges 
for  photography,   is  exempt  from  the  sales  tax. 

IX.  Internegat ive  Transfers 

You  state  that  the  Company  paid  a  graphics  firm  for 
internegati ve  transfers  ("ints").  An  internegat ive  transfer 
is  a  piece  of  pressure-sensitive  film.  It  may  contain  a 
copy  of  artwork  or  lettering.  The  Company  used  ints  to 
transfer  graphics  onto  mechanicals  used  to  produce  the  direct 
mail  circular,  the  corporate  logo,  and  the  manuals  and 
exterior  packaging  for  the  software  programs.  The  Company 
itemized  the  charges  for  the  mts  on  its  bills  to  the  Client. 
The  Client  did  not  acquire  title  to  or  possession  of  the 
ints  . 

The  ints  were  purchased  by  the  Company  for  purposes 
other  than  resale  or  use  as  ingredient  or  component  parts 
of  tangible  personal  property  to  be  sold.  Therefore,  the 
graphics  firm's  charges  to  the  Company  for  ints  are  subject 
to  sales  tax. 

The  Company's  charges  to  the  Client  for  the  ints  are 
included  in  the  sales  price  of  the  direct  mail  circular, 
the  corporate  logo,  and  the  manuals  and  exterior  packaging 
for  the  software  programs.  The  Company's  charges  for  the 
ints  used  in  the  production  of  the  direct  mail  circular 
and  the  corporate  logo  are  included  in  the  total  sales  price 
subject  to  sales  tax.  The  Company's  charges  for  the  ints 
used  in  the  production  of  the  manuals  and  exterior  packaging 
for  the  software  programs  are  not  subject  to  sales  tax. 

X.  Delivery 

The  Company  charged  the  Client  for  the  delivery  of 
the  projects  to  the  Client.  Neither  title  to  nor  possession 
of  the  finished  projects  transferred  to  the  Client  until 
delivery.  You  inquire  whether  the  delivery  charges  are 
subject  to  the  sales  tax. 
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Chapter  64H,  Section  1(14) (a)  provides  that  "the  cost 
of  transportation  of  the  property  prior  to  its  sale  at  retail" 
is  included  in  the  sales  price  subject  to  sales  tax. 
"  [T 1  ransportation  charges  separately  stated,  if  the 
transportation  occurs  after  the  sale  of  the  property  is 
made"  are  excluded-  from  the  sales  price  subject  to  sales 
tax.      (G.L.   C.64H,   §  1( 14 ) (c)  )  . 

The  charges  for  delivery  of  the  projects  to  the  Client 
were  separately  stated,  but  transportation  occurred  before 
the  transfer  of  title  or  possession,  and  thus  before  the 
sales  were  made.  Therefore,  the  delivery  charges  attributable 
to  the  corporate  logo  stationery  and  the  direct  mail  circular 
should  be  included  in  the  total  sales  price  subject  to  sales 
tax.  Delivery  charges  attributable  to  the  Client's  exempt 
purchases  of  the  manuals  and  exterior  packaging  for  the 
software  programs  are  also  exempt  from  the  sales  tax. 


Very  truly,  yours, 


Comic i SB  .oner  of  Revenue 
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You  request  a  ruling  on  whether  amounts  contributed 
by  your  agency  to  a  tax-sheltered  annuity  contract  { "TSA" ) 
by  way  of  a  salary  reduction  agreement  are  subject  to 
Massachusetts     income     taxation.       Your  agency, 


organization  under  the  Internal  Revenue  Code  Section 
501(c) (3) . 

Section  403(b)(1)  of  the  Internal  Revenue  Code  provides 
that  amounts  contributed  by  a  Section  501(c)(3)  employer 
to  an  annuity  contract  "shall  be  excluded  from  the  gross 
income  of  the  employee ...  to  the  extent  that  the  aggregate 
of  such  amounts  does  not  exceed  the  exclusion  allowance 
for  the  taxable  year." 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications.  (G.L.  c.  62,  §  2).  Contributions 
for  annuity  contracts  excluded  under  Code  Section  403(b) 
to  the  extent  that  they  are  made  pursuant  to  a  salary 
reduction  agreement  and  not  required  under  a  retirement 
program  of  the  employer  are  to  be  included  in  the  employee's 
Massachusetts  gross  income.      (G.L.   c.   62,   §  2(a)(1)(D)). 

Therefore,  Massachusetts  gross  income  includes  any 
amount  your  Agency  contributed  to  the  TSA  pursuant  to  a 
salary  reduction  agreement  which  was  beyond  the  amount 
required  under  your  retirement  program.  Only  the  amount 
of  contribution  required  under  your  Agency's  retirement 
plan  is  excluded  from  Massachusetts  gross  income. 


is  a  tax-exempt 


Very  truly  yours, 


ommi$sioner  of  Revenue 
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You  inquire  as  to  the  Massachusetts  income  tax  treatment: 
or  income  received  by  Massachusetts  nonresidents  performing 
in  Massachusetts.  The  artists  are  residents  of  other  states 
or  foreign  countries  who  perform  in  Massachusetts  on  a 
temporary  or  touring  basis,  performing  in  Massachusetts 
on  a  single  occasion  or  for  a  month  long  period.  The  artists 
perform  as  individuals  or  in  groups. 

1.     Nonresident  Taxation 

Individuals,  partnerships,  trusts  and  unincorporated 
associations  are  subject  to  income  taxation  under  Chapter 
62. 

Nonresidents  of  Massachusetts  are  subject  to 
Massachusetts  income  taxation  on  items  of  gross  income  from 
sources  within  Massachusetts,  which  are  those  items  derived 
from  or  effectively  connected  with  (1)  any  trade  or  business, 
including  any  employment  carried  on  by  the  taxpayer  in 
Massachusetts;  (2)  the  participation  in  any  lottery  or 
wagering  transaction  within  Massachusetts;  or  (3)  the 
ownership  of  any  interest  in  real  or  tangible  personal 
property  located  in  Massachusetts.  A  nonresident  is  entitled 
to  deductions  and  exemptions  as  provided  in  Chapter  62  only 
to  the  extent  they  relate  to  or  are  allowable  against  income 
subject  to  taxation  in  Massachusetts.      (G.L.   c.    62,    §  5A(a)). 

Artists  who  perform  in  Massachusetts  who  are  nonresidents 
of  Massachusetts  (whether  U.S.  citizens  or  aliens)  must 
include  in  their  Massachusetts  gross  income  the  amount 
received  for  performances  which  occurred  v;  i  t.   i  n  Massr;chuS'£tis  . 
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Where  a  performer  receives  a  specific  amount  of  pay 
for  performances  in  Massachusetts,  that  amount  is  to  be 
included  in  the  performer's  Massachusetts  gross  income.  Where 
no  such  exact  determination  of  amounts  earned  in  Massachusetts 
is  possible  an  apportionment  of  income  is  made  to  allocate 
to  Massachusetts  a  fair  and  equitable  portion  of  the  income 
earned  or  derived  from  the  State.  For  specific  rules  of 
nonresident  income  allocation  see  Nonresident  Income  Tax 
Regulation  830  CMR  2.06   (copy  enclosed). 

II.  Filing 

A  nonresident  with  Massachusetts  gross  income  must 
file  a  return  of  such  income  when  it  exceeds  the  lesser 
of  two  thousand  dollars  or  the  total  of  his  personal 
exemptions  multiplied  by  the  ratio  of  his  Massachusetts 
income  to  his  total   income.      (G.L.   c.    62C,   §  6). 

III.  Withholding 

Every  employer  making  payments  to  employees  of  wages 
subject  to  tax  under  Chapter  62  must  deduct  and  withhold 
a  tax  upon  such  wages  in  accordance  with  tables  prepared 
by  the  Commisioner.  (G.L.  C.62B,  §  2).  Employers  must 
deduct  and  withhold  income  taxes  from  wsges  paid  to  their 
employees  for  work  done  in  Massachusetts. 

Artists  who  perform  as  independent  contractors  who 
in  any  taxable  year  can  reasonably  expect  to  receive  income 
in  excess  of  five  hundred  dollars  taxable  under  Chapter 
62  from  sources  other  than  wages  subject  to  withholding 
must  file  a  declaration  of  estimated  tax  for  such  year. 
The  estimated  tax  may  be  paid  in  full  with  the  declaration 
or  in  equal  installments  on  or  .  before  April  15,  June  15, 
September  15  and  the  next  January  15.      (G.L.   c.    62B,   §  13). 

IV.  Taxes  Due  Other  States 

Massachusetts  grants  residents  a  credit  against 
Massachusetts  income  taxes  for  income  taxes  due  other  states. 
(G.L.  c.  62,  §  6).  Conversely  a  nonresident  may  be  entitled 
to  a  credit  from  his  home  state  foi  taxes  paid  to 
Massachusetts . 

V.  Corporate  Excise 

A  music,  c"ian(,-<_  or  theatrical  compiny  thot  is  a  domestic 
or  foreign  corporation  doing  business  or  qualified  to  do 
business    in    Massachusetts    is    subj^-ct    to    tax    under  Cliaptcr 
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63  of  the  Massachusetts  General  Laws.  Corporations  which 
are  exempt  for  federal  income  tax  purposes  under  Section 
501  of  the  Code,  are  exempt  from  the  Massachusetts  corporate 
excise . 

VI.  Reports 

Every  individual,  corporation,  partnership,  association, 
trust,  estate,  organization,  society,  club,  governmental 
agency  or  any  other  entity  doing  business  in  Massachusetts 
must  report  to  the  Commissioner  annually  on  or  before  June 
first  of  each  year,  the  names  and  addresses  of  all  persons 
to  whom  it  has  paid  any  income  subject  to  taxation  during 
the  preceding  calendar  year  and  the  amount  of  such  income. 
(G.L.   c.   62C,   §  8 ) . 

Very  truly  yours, 
Commissioner  of  Revenue 

lAJ : SFR : loc 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  purchases  for  your  business, 
a  welding  shop.  You  make  and  install  wrought  iron  railings, 
and  you  also  make  repairs  to  trucks  and  heavy  equipment. 
You  inquire  whether  the  purchases  of  supplies  for  the  welding 
shop  are  subject  to  sales  tax. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,   unless  otherwise  exempted. 

Chapter  64H,  Section  6(r)  exempts  from  the  sales  tax 
"[s  Idles  of  mater ials .. .which  become  an  ingredient  or 
component  part  of  tangible  personal  property  to  be  sold...." 

Chapter  64H,  Section  8(f)  provides  that  "[i]f  tangible 
personal  property  is  purchased  by  a  person  who  will  use 
such  property  in  a  manner  which  exempts  it  from  the  tax 
imposed  by  [Chapter  64H],  he  may  give  an  exempt  use 
certificate  to  the  vendor,  certifying  that  the  property 
being  purchased  will  be  so  used." 

The  iron  purchased  to  make  railings  becomes  an  ingredient 
and  component  part  of  tangible  personal  property  to  be  sold. 
Therefore,  your  purchase  of  the  iron  is  exempt  from  the 
sales  tax,  and  you  may  give  the  vendor  an  exempt  use 
certificate,  ST-12,   in  lieu  of  paying  the  sales  tax. 

2.  The  sales  tax  is  imposed  on  the  total  sales  price 
of  tangible  personal  property  sold  at  retail.  ( See  G.L. 
C.64H,  §§  1(6),  2).  The  sales  price  does  not  include  "the 
amount  charged  for  labor  or  services  rendered  in  installing 
or  applying  the  property  sold."  (G.L.  c.64H,  S 
1(14)  (c)  (iii) ) . 
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Sales  to  your  customers  are  retai.  sales  of  tangible 
personal  property.  Therefore,  your  sales  of  iron  railings 
are  subject  to  the  sales  tax.  Separately  stated  installation 
charges  are  not  included  in  the  sales  price  and  are  not 
subject  to  the  sales  tax. 

3.  The  Sales  and  Use  Tax  Regulation  on  Service 
Enterprises  states  that 

(a)  Repairers.  A  repair  service  shall  collect 
a  tax  on  parts  or  any  materials  which  it  furnishes 
in  connection  with  repair  work,  where  the  value 
of  the  parts  or  materials  is  not  inconsequential. 
This  applies,  for  example,  to  the  repairer  of 
a  motor  vehicle,  airplane,  bicycle,  machine,  musical 
instrument,  radio,  television  set,  boat,  or 
furniture.  If  the  repair  service  does  not  separate 
on  its  customer  invoices  and  in  its  records  the 
fair  retail  selling  price  of  the  parts  or  materials 
from  the  charge  of  labor,  installation,  or  other 
services,  the  Commissioner  presumes  that  the  entire 
charge  represents  the  sales  price  of  the 
property .... 

If  the  value  of  the  property  used  in  repair 
work  is  inconsequential  and  the  repairer  makes 
no  separate  charge  for  such  property,  the  repair 
service  enterprise  is  the  consumer  and  pays  the 
sales  tax  when  it  purchases  the  property.  The 
repairer  does  not  collect  a  tax  from  the  customer. 
(  830  CMR  64H.03(5) (a)  )  . 

As  a  general  guideline,  an  inconsequential  transfer 
of  tangible  personal  property  means  a  value  of  less  than 
ten  percent  of  the  total  repair  charge.  The  term  "not 
inconsequential"  means  a  value  of  equal  to  or  greater  than 
ten  percent  of  the  total  repair  charge.  ( See  830  CMR 
64H.03( 1) )  . 

Your  charges  for  repairing  trucks  and  heavy  equipment 
are  subject  to  sales  tax  if  the  value  of  the  parts  is  equal 
to  or  more  than  ten  percent  of  the  total  charge  and  is  not 
separately  stated.  Your  charges  for  repair  work  are  not 
subject  to  sales  tax  if  the  value  of  parts  is  less  than 
ten  percent  of  the  total  charge  and  is  not  separately  stated. 
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If  the  value  of  the  parts  is  less  than  ten  percent  of  and 
is  not  separately  stated  in  the  charges  to  your  customers, 
you  should  pay  sales  tax  on  your  purchases  of  the  parts. 


lAJ : JES : loc 


Very  truly  yours, 


aioner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  your  purchases  of  "Slim-Fast," 
a  dietary  aid. 

"Slim-Fast"  is  a  powdered  substance  that  is  mixed  with 
milk  and  is  eaten  as  a  pudding.  The  ingredients  include 
sugars,  nonfat  dry  milk,  food  starch,  cocoa,  soy  protein, 
bran  fiber,  various  forms  of  sodium  and  other  additives, 
vitamins,  and  minerals.  The  directions  on  the  label  suggest 
using  "Slim-Fast"  to  replace  one  to  two  meals  a  day.  The 
label  states  that  the  product  "tastes  so  rich  and  delicious 
you'll  hardly  believe  you're  dieting." 

"Sales  of  food  products  for  human  consumption"  are 
exempt  from  the  Massachusetts  sales  tax.  Included  among 
"food  products"  are  milk  and  milk  products,  vegetables  and 
vegetable  products,  sugar  and  sugar  products,  cocoa  and 
cocoa  products.  " [ M] edicines ,  tonics,  and  preparations 
in  liquid,  powdered,  granular,  tablet,  capsule,  lozenge, 
and  pill  form  sold  as  dietary  supplements  or  adjuncts"  are 
subject  to  the  sales  tax.     (G.L.   c.64H,  §  6(h)). 

"Slim-Fast"  contains  a  variety  of  food  products.  It 
is  sold  to  dieters  as  a  substitute  for  meals  and  advertises 
itself  as  being  pleasant  to  eat.  "Slim-Fast"  is  not  sold 
as  a  dietary  supplement,  but  as  a  food.  Therefore,  sales 
of  "Slim-Fast"  are  not  subject  to  the  sales  tax. 


Very  truly  yours. 


Commisigioner  of  Revenue 


lAJ : JES : loc 
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IRA  A.  JACKSON 

COMMISSIONER 


February  8,  1985 


You  ask  whether  the  charge  for  rustproofing  an  automobile 
is  subject  to  the  Massachusetts  sales  tax. 

Massachusetts  imposes  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts  by  a  vendor. 
(G.L.  C.64H,  §  2).  Excluded  from  the  definition  of  "sale 
at  retail"  are  personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconsequential  elements 
for  which  no  separate  charges  are  made.  (G.L.  c.  64H,  § 
1(13 ) (c)  )  . 

Sales  and  Use  Tax  Regulation  64H.03  (Service  Enterprises) 
explains  the  application  of  the  Massachusetts  sales  and 
use  tax  to  service  enterprises.  The  Regulation  specifically 
includes  a  repairer  of  automobiles  as  an  example  of  a  service 
enterprise.  Similarly,  a  rustproofing  business  is  considered 
a  service  enterprise. 

For  purposes  of  Regulation  64H.03  the  term 
"inconsequential"  generally  means  a  value  of  less  than  ten 
percent  of  the  total  charges. 

Regulation  64H.03  provides  in  pertinent  part  that: 

(1)  A  service  transaction  is  not  subject  to  the  sales 
tax  where  the  real  object  of  the  transaction  is  the  service 
itself  and  no  transfer  of  tangible  personal  property  takes 
place . 

(2)  If  the  real  object  of  a  service  transaction  is 
the  service  itself  and  an  inconsequential  transfer  of  cangible 
personal     property     takes     place     ar;d     the     service  enterprise 
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does  not  separately  state  the  purchase  price  of  the  property 
on  the  bill  to  the  customer,  the  total  charge  which  includes 
the  service  and  property  is  exempt  from  the  sales  tax. 

(3)  If  the  transfer  of  tangible  personal  property 
occurs  and  the  value  of  the  property  is  not  inconsequential 
in  relation  to  the  total  charge  (for  service  and  property) 
and  the  charge  for  the  property  is  not  separately  stated 
on  the  bill  to  the  customer  then  the  service  enterprise 
must  collect  a  sales  tax  from  the  customer  on  the  total 
amount  charged   (for  service  plus  property). 

(4)  If  the  transfer  of  tangible  personal  property 
occurs  and  the  charge  for  the  property  is  separately  stated 
from  the  charge  for  service  on  the  bill  to  the  customer 
then  the  service  enterprise  collects  a  sales  tax  from  its 
customer  based  only  on  the  amount  charged  for  the  property 
whether  or  not  the  value  of  the  property  is  inconsequential 
in  relation  to  the  total  charge. 

Generally,  the  real  object  of  rustproofing  an  automobile 
is  the  service  itself.  If  the  value  of  the  property 
transferred  (material  used  to  rustproof)  is  inconsequential 
in  relation  to  rhe  total  charge  for  rustproofing  and  the 
rustproofer  does  not  separately  state  the  purchase  price 
of  the  materials  on  the  bill  to  the  customer,  then  the  total 
charge  for  rustproofing  is  exempt  from  the  Massachusetts 
sales  tax.  In  this  situation  the  rustproofer  is  the  consumer 
of  the  material  used  to  rustproof  and  must  pay  the  sales 
tax  upon  the  purchase  of  the  material. 


Very  truly  yours, 


Commissioner  of  Revenue 


lAJrSFR: loc 
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IRA  A.  JACKSON 
COMMISSIONER 
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You  inquire  as  to  the  proper  sales  taxation  of  the 
services  and  parts  described  in  the  following  transaction. 

A  customer  receives  a  bill  from  an  automobile  repairer 
which  includes  charges  for  parts  and  service  (labor).  On 
the  bill  to  the  customer  the  charges  for  tires  and  valve 
stems  (parts)  are  separately  stated  from  the  charges  for 
wheel  balancing,  tire  rotation  and  front  end  alignment 
(service).  However,  the  charge  for  wheel  balancing  includes 
the  cost  of  lead  weights  (parts)  which  is  not  separately 
stated  on  the  bill  to  the  customer. 

Massachusetts  imposes  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts  by  a  vendor. 
(G.L.  C.64H,  §  2).  Excluded  from  the  definition  of  "sale 
at  retail"  are  personal  service  transactions  which  involve 
no  sale  or  which  involve  sales  as  inconsequential  elements 
for  which  no  separate  charges  are  made.  (G.L.  c.  64H,  § 
1(13 ) (c) ) . 

Sales  and  Use  Tax  Regulation  64H.03  (Service  Enterprises) 
explains  the  application  of  the  Massachusetts  sales  and 
use  tax  to  service  enterprises.  The  Regulation  specifically 
includes  a  repairer  of  automobiles  as  an  example  of  a  service 
enterprise.  For  purposes  of  64H.03  the  term  "inconsequential" 
generally  means  a  value  of  less  than  ten  percent  of  the 
total  charges. 

Regulation  64H.03  provides  in  pertinent  part  that: 

(1)      A    service    transaction    is    not    subject    to    the  sales 
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tax  where  the  real  object  of  the  transaction  is  the  service 
itself  and  no  transfer  of  tangible  personal  property  takes 
place . 

(2)  If  the  real  object  of  a  service  transaction  is 
the  service  itself  and  an  inconsequential  transfer  of  tangible 
personal  property  takes  place  and  the  service  enterprise 
does  not  separately  state  the  purchase  price  of  the  property 
on  the  bill  to  the  customer,  the  total  charge  which  includes 
the  service  and  property  is  exempt  from  the  sales  tax. 

(3)  If  the  transfer  of  tangible  personal  property 
occurs  and  the  value  of  the  property  is  not  inconsequential 
in  relation  to  the  total  charge  (for  service  and  property) 
and  the  charge  for  the  property  is  not  separately  stated 
on  the  bill  to  the  customer  then  the  service  enterprise 
must  collect  a  sales  tax  from  the  customer  on  the  total 
amount  charged   (for  service  plus  property). 

(4)  If  the  transfer  of  tangible  personal  property 
occurs  and  the  charge  for  the  property  is  separately  stated 
from  the  charge  for  service  on  the  bill  to  the  customer 
then  the  service  enterprise  collects  a  sales  tax  from  its 
customer  based  only  on  the  amount  charged  for  the  property 
whether  or  not  the  value  of  the  property  is  inconsequential 
in  relation  to  the  total  charge. 

If  the  real  object  of  the  balancing  of  wheels  of  an 
automobile  is  the  service  itself  and  the  value  of  the  lead 
weights  transferred  is  inconsequential  in  relation  to  the 
entire  charge  for  wheel  balancing  and  the  service  enterprise 
does  not  separately  state  the  purchase  price  of  the  lead 
weights  on  the  bill  to  the  customer,  then  the  total  charge 
for  wheel  balancing  is  exempt  from  the  sales  tax. 

In  the  situation  described  above  the  automobile  repairer 
is  the  consumer  of  the  lead  weights  and  must  pay  the  sales 
tax  upon  the  purchase  of  the  weights. 

If  the  service  enterprise  separately  scates  charges 
for  service  and  parts  on  the  bill  to  the  customers  the  service 
enterprise  collects  a  sales  tax  from  its  customer  based 
only  on  the  amount  charged  for  parts. 

The  charges  made  for  wheel  balancing,  tire  rotation 
and  front  end  alignment  are  separately  stated  from  the  charges 
made  for  parts.  Therefore,  charges  for  these  services  are 
not  subject  to  the  Massachusetts  sales  tax. 
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Charges    made    for    tires    and    valve    stems    are  subject 
to  the  Massachusetts  sales  tax. 

Very  truly  yours. 


IAJ:SFR:loc 


Commisp  loner  of  Revenue 
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RA   A  JACKSON 
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You  request  a  ruling  clarifying  the  exemption  from 
Massachusetts  sales  tax  for  sales  of  meals  to  organizations 
exempt  from  income  taxation  under  501(c)(3)  of  the  Federal 
Internal  Revenue  Code.  You  also  inquire  as  to  the  sales 
tax  exemption  for  the  sale  of  meals  to  state  agencies. 

Sales  of  meals  are  taxed  under  Massachusetts  General 
Laws  Chapter  64H  at  a  rate  of  five  percent,  unless  otherwise 
exempted.  Section  6(d)  of  Chapter  64H  exempts  from  the 
sales  tax,  "[s]ales  to  the  United  States,  the  commonwealth 
or  any  political  subdivision  thereof,  or  their  respective 
agencies."     Section  6(c)  exempts, 

Sales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation*  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner  [Form  ST-2]  stating  that  it  is 
entitled  to  such  exemption,  and  (3)  the  vendor 
keeps  a  record  of  the  sales  price  of  each  separate 
sale,  the  name  of  the  purchaser,  the  date  of  each 
such  separate  sale,  and  the  number  of  such 
certificate . 
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Therefore,  sales  of  meals  to  governmental  entities 
enumerated  in  section  6(d)  and  to  501(c)(3)  organizations 
which  comply  with  the  requirements  of  section  6(e)  are  exempt 
from  th2  Massachusetts  sales  tax.  A  vendor  selling  meals 
to  a  501(c)(3)  organization  must  obtain  a  properly  executed 
exempt  purchaser  certificate  (Form  ST-5)  from  such 
organization  claiming  exemption. 


Very  truly  yours, 


lAJ : JA: loc 
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You  ask  whether  the  sale  of  a  moisture  sensitive 
alarm  device  used  to  correct  bedwetting  is  subject  to  the 
Massachusetts  sales  tax.  The  alarm  device,  a  nocturnal 
enuresis  unit,  is  placed  in  a  child's  bed  to  correct  the 
bedwetting  problem,  and  is  purchased  or  rented  with  or  without 
a  physician's  prescription. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  the  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.  A  sale  is  defined  as  any  transfer  of 
title  or  possession  for  consideration,  including  a  rental. 
(G.L.   c.   64H,   §  1(12)  (a)  )  . 

Section  6(1)  of  Chapter  64H  in  pertinent  part  exempts 
from  the  sales  tax  "[sjales  of  medicine  ...  on  prescriptions 
of  registered  physicians  and  sales  of  ...  equipment  worn 
as  a  correction  or  substitute  for  any  functioning  portion 
of  the  body . . . . " 

The  nocturnal  enuresis  unit  is  not  considered  a  medicine 
nor  is  it  worn  as  a  correction  or  substitute  for  a  functioning 
portion  of  the  body. 

Therefore,  the  sale  or  rental  of  a  nocturnal  enuresis 
unit  with  or  without  a  physician's  prescription  is  subject 
to  the  Massachusetts  sales  tax. 
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Chapter  409  of  the  Acts  of  1984  amending  Chapter  64H, 
Section  6(1)  of  the  Massachusetts  General  Laws,  effective 
March  27,  1985,  will  broaden  the  list  of  exempt  medical 
equipment.  This  amendment  will  not  alter  the  Massachusetts 
tax  treatment  of  nocturnal  enuresis  units. 


Very  truly  yours. 


Commissicner  of  Revenue 


IAJ:SFR:loc 
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IRA  A,  JACKSON 

COMMISSIONER 


^amiru/^  ^ireel,  SSo^lcm  02^0M^ 
January  31,  1985 


You  inquire  as  to  the  Massachusetts  income  tax 
consequences  of  the  creation  of  certain  escrow  accounts 
established  for  the  purpose  of  effecting  distributions  under 
the    plan    of    reorganization    of  the 

("Corporation").  You  inquire  whether  the  Trustee 
in  bankruptcy  is  subject  to  Massachusetts  income  taxation 
and  whether  Massachusetts  income  tax  returns  are  required 
to  be  filed  by  the  Trustee  with  respect  to  the  escrow 
accounts . 

The  Corporation  was  incorporated  in  Massachusetts  in 
1968,  and  operated,  through  subsidiaries,  as  a  diversified 
financial  services  company  in  the  fields  of  life  insurance, 
investment  management,  and  oil  and  gas  exploration  and 
production.  Shares  of  the  Corporation's  stock  were  traded 
over-the-counter . 

In  April,  1976,  the  Corporation  filed  a  petition  for 
relief  under  Chapter  XI  of  the  Federal  Bankruptcy  Act  ("Act") 
in  the  United  States  District  Court.  On  June  9,  1978,  the 
case  was  ordered  transferred  to  reorganization  proceedings 
under  Chapter  X  of  the  Act.  On  August  14  ,  1978  ,  a  Trustee 
v^/as  appointed  by  the  Court  to  conduct  the  Corporation's 
business  and  to  manage  its  property. 

During  the  proceedings,  the  Court  considered  a  number 
of  plans  of  reorganization  proposed  by  the  Trustee  and  other 
interested  parties.  By  an  order  dated  September  16,  1981, 
the  Court  confirmed  Trustee's  Third  Modified  Plan  of 
Reorganization  of  Corporation  ("Plan"). 
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The  Plan  provided  for  the  purchase  of  all  of  the 
outstanding    stock    of    the    Corporation  by 

("Purchasing  Company"),  or  an 
affiliate,  and  for  the  distribution  of  the  cash  and  of  the 
common  stock  of  the  Corporation's  subsidiary  to  the  original 
stockholders  following  the  payment  of  the  allowed  claims 
of  the  creditors  and  the  payment  of  the  price  to  repurchase 
the  subsidiary.  Under  the  Plan,  a  stockholder  could  elect, 
in  lieu  of  cash,  to  receive  his  share  in  an  interest-bearing 
promissory  note  from  the  Purchasing  Company  to  the 
Corporation.  The  Trustee  was  to  distribute  the  proceeds 
upon  the  maturity  of  the  note.  All  rights  to  collect  cash 
or  common  stock  pursuant  to  the  Plan  would  terminate  five 
years  after  the  final  decree. 

Under  the  Plan,  title  to  100  percent  of  the  Corporation's 
common  stock  would  pass  to  the  Purchasing  Company  free  and 
clear  of  all  claims  and  interests. 

The  Plan  provided  that,  until  his  discharge  by  the 
Bankruptcy  Court,  the  Trustee  would  have  all  the  powers 
conferred  upon  him  by  the  Bankruptcy  Act,  the  Court  and 
other  applicable  law,  and  would  be  authorized  to  make 
decisions  he  deemed  advisable  to  effect  execution  of  the 
Plan. 

Pursuant  to  agreements  entered  into  prior  to  the  sale 
of   the  Corporation's   stock,    the  Trustee  engaged 

("Bank    A")  and 
("Bank    B"  )     to    hold    proceeds    from    the    sale    of  the 
Corporation's   stock   in  certain  escrow  accounts  and  to  invest, 
hold,     and    distribute    money    and    securities     from    the  sale 
as  required  by  the  Plan. 

Each  agreement  could  be  terminated  by  the  mutual  consent 
of  the  Trustee  and  the  Bank,  or  by  Court  order.  Each 
agreement  provided  that  the  Trustee  could  transfer  his  rights 
and  obligations  under  such  agreement  to  the  respective  Bank, 
and  provided  that  the  Banks  would  use  their  best  efforts 
to  invest  the  funds  in  United  States  government  obligations, 
obligations  guaranteed  by  the  United  States  government, 
repurchase  agreements  of  qualified  banks  secured  by  such 
obligations,  or  certificates  of  deposit. 

A  debentureholders  •  s  account  was  established  with  Bank 
A,  and  a  stockholder's  account,  a  reserve  account,  and  a 
debentureholder ' s  account  were  established  with  Bank  B.  The 
reserve  account  was  established  in  order  to  satisfy 
administrative  expenses,  post-closing  expenses,  and  contested 
claims  if  resolved  unfavorably  to  the  Corporation. 
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By  letter  dated  December  21,  1982,  the  Internal  Revenue 
Service  held  that  the  portion  of  the  proceeds  from  the  sale 
of  the  Corporation  which  was  deposited  with  Banks  A  and 
B  in  various  escrow  accounts  did  not  constitute  a  trust 
within  the  meaning  of  U.S.  Treas.  Reg.  §  301  . 7701-4 ( a )  .  U.S. 
Treas.  Reg.  §  301  .  7701-4  ( a )  provides  that,  "generally 
speaking,  an  arrangement  will  be  treated  as  a  trust  under 
the  Code  if  it  can  be  shown  that  the  purpose  of  the 
arrangement  is  to  vest  in  trustees  responsibility  for  the 
protection  and  conservation  of  property  for  beneficiaries 
who  cannot  share  in  the  discharge  of  this  responsibility 
and,  therefore,  are  not  associates  in  a  joint  enterprise 
for  the  conduct  of  business  for  profit." 

Further,  the  Internal  Revenue  Service  held  that  because 
the  escrow  accounts  were  not  trusts,  the  accounts  did  not 
come  within  the  scope  of  Code  Section  6012  and  no  federal 
income  tax  returns  needed  to  be  filed  on  behalf  of  them. 
The  Service  cited  Section  6012(a)(4)  of  the  Code  which 
provides  that  returns  of  income  taxes  shall  be  made  by  "every 
trust  having  for  the  taxable  year  any  taxable  income,  or 
having  gross  income  of  $600  or  over,  regardless  of  the 
amount  of  taxable  income." 

Taxable  income  under  Chapter  62  of  the  Massachusetts 
General  Laws  is  based  upon  federal  gross  income  with  certain 
adjustments.  One  of  the  items  to  be  added  to  federal  gross 
income  in  the  determination  of  Massachusetts  taxable  income 
is  any  amount  "included  in  or  considered  to  be  Massachusetts 
gross  income  under  any  other  provision  of  this  chapter." 
(G.L.   c.   62,   §  2(a) (F) ) . 

Therefore,  the  fact  that  the  Internal  Revenue  Service 
found  that  the  escrow  accounts  were  not  trusts  and  had  neither 
taxable  income  nor  gross  income  of  $600  or  more  and  that 
federal  income  tax  returns  did  not  need  to  be  filed  on  behalf 
of  the  accounts  is  not  determinative  of  whether  the  accounts 
have  any  Massachusetts  taxable  income. 

Every  executor,  administrator,  trustee,  guardian, 
conservator,  trustee  in  bankruptcy,  and  every  fiduciary 
referred  to  in  Section  25  of  Chapter  62  shall  make  an  annual 
return  of  his  taxable  income.  (G.L.  c.  62C,  §  6(b)).  Section 
25  of  Chapter  62  states  that  "[e]very  individual  who  v/hile 
an  inhabitant  of  the  commonv/ealth ,  and  every  executor, 
administrator,  trustee  or  other  fiduciary  who  while  such 
an  inhabitant  or  while  acting  under  an  appointment  derived 
from  a  court  of  the  commonvvea  1th ,  has  received  any  income 
taxable  under  this  chapter ...  shall  be  subject  to  the  taxes 
imposed  by  this  chapter." 
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The  income  received  by  trustees,  executors, 
administrators,  conservators,  and  trustees  in  bankruptcy 
is  subject  to  the  taxes  imposed  by  Chapter  62  to  the  extent 
that  the  persons  for  whose  benefit  it  is  accumulated  are 
inhabitants  of  Massachusetts.  If  the  beneficiaries  of  such 
income  are  nonresidents  of  Massachusetts,  the  income  will 
be  taxable  if  the  income  would  be  subject  to  taxation  under 
Section  5A  of  Chapter  62  if  received  by  a  nonresident.  (G.L. 
c.   62,  §§  10(a) ,   13) . 

The  income  received  by  the  Trustee  from  the  escrow 
accounts  in  Banks  A  and  B  is  considered  Massachusetts  gross 
income  to  the  extent  that  the  persons  for  whose  benefit 
it  is  accumulated  would  be  subject  to  taxation  if  they 
received  such  income. 

Pursuant  to  Section  6(b)  of  Chapter  62C,  the  Trustee 
in  bankruptcy  must  make  an  annual  return  of  his  taxable 
income.  The  Trustee  must  include  in  his  Massachusetts  return 
only  that  income  which  would  be  subject  to  Massachusetts 
taxation  if  it  were  received  directly  by  the  persons  for 
whose  benefit  it  is  accumulated. 

Very  truly  yours. 


Commiaaioner  of  Revenue 


IAJ:VGS:mf 
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IRA  A.  JACKSON 


COMMISSIONER 


February  13,  1985 


("Company")     is    a     subsidiary  of 

("Parent")  which  is  considering  opening  an  office  of  the 
Company  in  Massachusetts.  You  ask  whether  the  Company  will 
qualify  as  a  "corporation  dealing  exclusively  in  securities" 
under  General  Laws  Chapter  63,  Section  38B.  If  the  Company 
is  ineligible  for  security  corporation  classification,  you 
inquire  as  to  the  proper  method  of  apportioning  its  income 
to  Massachusetts. 

You  state  that  the  nature  of  the  Company's  business 
is  to  generate  capital  gains  through  equity  investments 
in  high-risk  ventures  and  selected  public  companies.  It 
buys  and  sells  minority  equity  positions  primarily  in 
early-stage  development  companies,  both  public  and  privately 
held.  Its  securities  are  held  mainly  in  the  form  of 
convertible  preferred  and  common  stock,  for  periods  ranging 
from  one  to  ten  years,  and  are  then  sold  in  the  public  market 
or  occasionally  to  private  investors.  You  also  state  that 
the  Company  is  not  a  "regulated  investment  company"  under 
Internal  Revenue  Code  Section  851(a)  or  a  "venture  capital 
company"  under  Code  Section  851(e). 

According  to  the  Company's  1983  Annual  Report,  it 
also  engages  in  the  following  activities:  introducing  other 
venture  capitalists  to  its  portfolio  companies  and  giving 
management  assistance  in  the  course  of  financings;  introducing 
various  operating  divisions  within  the  Parent  to  its  portfolio 
companies;  guaranteeing  leaselines  from  the  Parent's  Credit 
Corporation  for  its  portfolio  companies;  negotiating  on 
behalf  of  the  portfolio  companies  for  OEM  and  resale 
contracts,     and    for    test    sites    in    the    Parent's  facilities; 
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and    pursuing    acquistions    or  mergers    by    third    parties  for 

its      portfolio      companies.  In      addition,      the  Company's 

representatives  serve  on  the  boards  of  directors  of  several 
portfolio  companies. 

General  Laws  Chapter  63,  Section  38B  confers  tax 
benefits  on  certain  corporations  "engaged  exclusively  in 
buying,  selling,  dealing  in,  or  holding  securities"  (except 
securities  of  a  Domestic  International  Sales  Corporation) 
in  their  own  behalf  and  not  as  brokers.  In  the  case  of 
a  corporation  that  is  not  a  "regulated  investment  company" 
under  Code  Section  851,  the  tax  is  equal  to  1  32/100%  of 
its  gross  income  received  during  the  taxable  year,  or  228 
dollars,  whichever  is  greater. 

The  term  "exclusively"  in  the  statute  is  interpreted 
strictly,  and  any  presence  of  regular  business  operation 
is  enough  to  prevent  the  classification  as  a  securities 
corporation.  "The  fact  that  a  major  portion  of  [a 
corporation's]  activities  may  have  fit  the  statutory 
definition  does  not  satisfy  the  statutory  requirement." 
(State  Tax  Commission  v.  PoGM  Co . ,  369  Mass.  611,  at 
612(1976)).  The  distinction  to  be  made  is  between  activities 
that  an  ordinary  investor  in  a  securities  market  would  engage 
in,  as  opposed  to  activities  the  normal  investor  would  not 
pursue  such  as  taking  part  in  the  management  of  a  business 
or  providing  capital  in  the  form  of  loans  evidenced  by 
promissory  notes.  (Industrial  Finance  Corporation  v.  State 
Tax  Commission,   367  Mass.    360   (1975);   LR  82-8) 

Therefore,  the  Company  may  not  elect  to  be  taxed  as 
a  corporation  dealing  exclusively  in  securities  as  provided 
in  General  Laws  Chapter  63,   Section  38B. 

Every  foreign  or  domestic  corporation  exercising  its 
charter,  or  qualified  to  do  business  or  actually  doing 
business  in  Massachusetts,  or  owning  or  using  any  part  or 
all  of  its  capital,  plant  or  any  other  property  in 
Massachusetts,  must  pay  the  Massachusetts  corporate  excise 
(G.L.   c.   63,   §§  32,  39). 

The  taxable  net  income  of  a  corporation  not  having 
income  from  business  activity  which  is  taxable  in  another 
state  is  allocated  in  its  entirety  to  Massachusetts.  (G.L. 
c.   63,   §  38(b) ) . 
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The  taxable  net  income  of  a  corporation  having  income 
from  business  activity  which  is  taxable  both  within  and 
without  Massachusetts  must  be  apportioned  to  Massachusetts 
by  multiplying  its  taxable  net  income  by  a  fraction,  the 
numerator  of  which  is  the  property  factor  plus  the  payroll 
factor  plus  twice  the  sales  factor,  and  the  denominator 
of  which  is  four.     (G.L.  c.   63,   §  38(c)). 

In  a  case  where  only  two  of  the  three  factors  are 
applicable,  the  taxable  net  income  of  the  corporation  must 
be  apportioned  by  a  fraction,  the  numerator  of  which  is 
the  remaining  two  factors  with  their  respective  weights 
and  the  denominator  of  which  is  the  number  of  times  that 
such  factors  are  used  in  the  numerator.  (G.L.  c.  63,  § 
38(g)  )  . 

Chapter  63,  Section  38  defines  the  property,  payroll, 
and  sales  factors,  and  sets  forth  the  criteria  used  in 
determining  which  property,  payroll,  and  sales  are  to  be 
apportioned  to  Massachusetts.  For  purposes  of  the  sales 
factor,  "sales"  means  all  gross  receipts  of  the  corporation, 
except  interest,  dividends,  and  gross  receipts  from  the 
maturity,  redemption,  sale,  exchange  or  other  disposition 
of  securities.      (G.L.   c.   63,   §  38(f)). 

Therefore,  maintaining  an  office  in  Massachusetts 
for  carrying  out  its  business  will  subject  the  Company  to 
the  Massachusetts  corporate  excise.  The  Company  will  be 
required  to  file  a  Massachusetts  corporate  excise  return 
pursuant  to  General  Laws  Chapter  62C,  Section  11  and  pay 
the  Massachusetts  corporate  excise  on  its  income  apportioned 
to    Massachusetts    as    determined    by    the    formula    in  Section 


Accordingly,  if  the  disposition  of  equity  positions 
is  the  Company's  only  revenue  producing  activity,  the  Company 
will  apportion  its  income  on  the  basis  of  a  two-factor  formula 
(property  and  payroll). 


38. 


Very  truly  yours, 
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You    request    a    ruling  on 
tax    to    the    operations    of  tw 

( "Company  B" ) . 

Company     A     fabricates  a 
individuals     to    obtain    a  tan 
("tanning    booths"    or  "booths" 
booth    is    approximately  $2,000 
and    overhead,     and    Company  A 
B  at  cost. 


the    application   of    the  sales 
3    Massachusetts  corporations, 
("Company    A")  and 


product     designed     to  enable 
without    going    into    the  sun 
The    cost    of    each  tanning 
including    labor,  materials, 
sells    each    booth    to  Company 


Company  B  has  developed  v/idespread  market  recognition 
and  acceptance  for  its  company  name  in  the  field  of  suntanning 
salon  operations  and  is  in  the  business  of  franchising  its 
goodwill  and  related  marketing  services.  For  this  purpose 
Company  B  has  drawn  up  a  contract  document  titled  "Standard 
Franchise  Agreement"  ("franchise  contract")  which  is  offered 
to  any  person  v;ho  is  interested  in  setting  up  a  suntanning 
salon  using  Company  B's  name  ("franchisee").  The  franchisee 
pays  a  franchise  fee  of  between  approximately  $30,000  and 
$50,000  (depending  on  the  number  of  booths)  plus  an  annual 
royalty  fee.  In  return.  Company  B  delivers  and  transfers 
to  the  franchisee  title  to  and  possession  of  between  three 
and  ten  tanning  booths  and  other  tangible  personal  property 
used  in  the  operation  of  such-  enterprise.  In  addition. 
Company  B  authorizes  the  franchisee  to  use  the  Company  B 
name,  trademark,  logo,  signs,  plans,  methods,  systems,  and 
sales  tools;  provides  assistance  in  selection  of  office 
and  salon  space  and  lease  negotiations;  provides  training 
in  the  operation  of  the  business;  provides  periodic  bulletins 
and  other  information  covering  trends  and  developments; 
and    provides    marketing    assistance    and    advertising.  Company 
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B  does  not  provide  a  separate  bill  of  sale  or  separate 
statement  of  the  cost  of  the  tanning  booths  or  the  other 
tangible  personal  property. 

Company  A's  purchase  of  the  materials  used  to  manufacture 
the  tanning  booths  are  exempt  from  the  sales  tax,  since 
they  become  a  component  part  of  the  property  which  is  then 
resold  to  Company  B.  (G.L.  c.  64H,  §  6(r)).  Therefore, 
Company  A  can  give  an  exempt  use  certificate  to  its  suppliers. 

Company  A's  sale  of  the  completed  booths  to  Company 
B  is  also  exempt  from  the  sales  tax,  since  this  sale  is 
made  to  Company  B  for  the  purpose  of  resale  to  Company  B's 
franchisees  in  the  regular  course  of  Company  B's  business. 
(G.L.  c.  64H,  §  1(13)).  Company  A  should  therefore  take 
a  resale  certificate  from  Company  B,  to  avoid  the  presumption 
that  this  is  a  sale  at  retail  subject  to  tax. 

Company  B's  franchise  agreements  do  not  qualify  as 
personal  service  transactions  involving  sales  as  an 
inconsequential  element.  (G.L.  c.  64H,  §  1(13) (c)).  The 
value  of  the  tanning  booths  and  other  property  is  greater 
than  ten  percent  of  the  franchise  fee,  and  therefore  does 
not  meet  the  general  guideline  for  the  term  "inconsequential" 
set  forth  in  the  applicable  regulation.  (830  CMR  64H.03(1)). 
Furthermore,  the  sale  of  the  booths  and  other  property  is 
a  consequential  and  significant  element  of  the  franchise. 
(Browning-Ferris  Industries  v.  State  Tax  Commission,  375 
Mass.    326  (1978)). 

Since  the  sales  price  is  the  total  amount  paid  by  a 
purchaser  to  a  vendor  as  consideration  for  a  retail  sale 
(G.L.  c.  64H,  §  1(14)),  the  sales  tax  applies  to  the  total 
amount  of  the  franchise  fee. 

The  regulations  provide  that  amounts  paid  for  services 
which  are  not  a  part  of  the  sale  are  not  subject  to  the 
sales  tax  if  stated  separately.  A  copy  of  830  CMR  64H.03 
is  enclosed.  Therefore,  if  Company  B  provides  a  separate 
statement  of  the  amount  to  be  paid  by  the  franchisee  for 
the  booths  and  other  property,  the  sales  tax  will  apply 
only  to  the  amount  so  stated. 


Very  truly  yours. 


ioner  of  Revenue 
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You     request     a     ruling     regarding     the     application  of 
the    Massachusetts    sales    and    use    taxes    to    sales    of  water 


is  assumed  for  purposes  of  this  ruling  that  your  Company 
sells  the  water  softeners  in  Massachusetts.  You  ask  whether 
the  water  softeners  should  be  treated  as  real  property 
because  they  are  affixed  to  the  customers'  homes,  or  whether 
they  are  treated  as  tangible  personal  property. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  a  five  percent  sales  tax  on  all  retail  sales  of 
tangible  personal  property  in  Massachusetts,  unless  otherwise 
exempted.  Chapter  641,  Section  2  imposes  a  complementary 
five  percent  use  tax  on  the  storage,  use,  or  other 
consumption  in  Massachusetts  of  tangible  personal  property 
purchased  for  storage,  use,  or  other  consumption  in 
Massachusetts.  The  use  tax  does  not  apply  to  sales  upon 
which  the  sales  tax  has  already  been  collected  under  Chapter 
64H.      (G.L.     c.    641,   §  7(a) ) . 

At  the  time  of  sale,  the  Company's  water  softeners 
are  tangible  personal  property.  The  subsequent  installation 
in  a  residence  or  other  structure  of  real  property  does 
not  change  its  character  as  tangible  personal  property. 
Therefore,  sales  of  the  Company's  water  softener  in 
Massachusetts  are  subject  to  the  sales  tax. 


softeners  by 


( "Company" ) . 


It 
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In  determining  the  sales  price  on  which  the  tax  is 
based.  General  Laws  Chapter  64H,  Section  1(14) (a) (ii) 
provides  that  "no  deduction  shall  be  taken  on  account 
of... the  cost  of  materials  used,  labor  or  service  cost,... or 
other  expenses."  Chapter  64H,  Section  1  ( 14 ) ( c ) ( iii )  excludes 
from  the  sales  price  any  amount  charged  by  the  vendor  for 
labor  or  services  rendered  in  installing  or  applying  the 
property  sold. 

Therefore,  the  total  amount  paid  as  consideration 
for  the  water  softener  to  the  Company  is  subject  to  the 
sales  tax.  If  the  Company  makes  a  separate  charge  for 
installation,  this  amount  is  not  subject  to  the  sales  tax. 


Very  truly  yours. 


Commissioner  of  Revenue 
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Under  Section  1001  of  the  Federal  Tax  Reform  Act  of 
1984,  amending  Internal  Revenue  Code  Section  1222,  the  holding 
period  for  long-term  capital  gain  and  loss  treatment  of 
property  acquired  after  June  22,  1984  and  before  January 
1  ,  1988  was  reduced  from  "more  than  one  year"  to  "more  than 
six  months".  You  inquire  whether,  for  corporate  excise 
purposes,  Massachusetts  has  adopted  the  six  month  long-term 
holding  period. 

For  Massachusetts  corporate  excise  purposes,  gross  income 
is  defined  as  gross  income  under  the  Federal  Internal  Revenue 
Code  ("Code"),  as  amended  and  in  effect  for  the  taxable  year, 
plus  the  interest  from  bonds,  notes  and  evidences  of 
indebtedness  of  any  state,  including  this  Commonwealth.  (G.L. 
c.  63,  §  30(5)  (a)).  Under  the  Code,  gross  income  means  all 
income  from  whatever  source  derived,  including  gains  derived 
from  dealings  in  property.     (I.R.C.  §  61(a)(3)). 

For  Massachusetts  corporate  excise  purposes,  net  income 
is  defined  as  gross  income  less  certain  deductions,  but  not 
credits,  allowable  under  the  provisions  of  the  Code,  as  amended 
and  in  effect  for  the  taxable  year.  (G.L.  c.  63,  §  30(5)(b)). 
For  example.  Code  Section  1212  deductions  (capital  loss 
carrybacks  and  carryovers)  are  not  allowed  in  determining 
Massachusetts  net  income,  except  net  operating  loss  carryovers 
may  be  deducted  in  the  first  five  consecutive  taxable  years 
of  a  corporation.      (G.L.  c.   63,   §  30 ( 5 ) ( b ) ( ii ) ) . 
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In  the  determination  of  the  Massachusetts  corporate 
excise,  Massachusetts  General  Laws  utilizes  federal  gross 
income  and  certain  federal  deductions  under  the  Code  in  effect 
for  the  taxable  year.  Therefore,  the  change  in  the  federal 
holding  period  for  long-term  capital  gain  and  loss  treatment 
of  property  acquired  after  June  22,  1984  and  before  January 
1,  1988,  made  under  Section  1001  of  the  Federal  Tax  Reform 
Act  of  1984,  amending  Internal  Revenue  Code  Section  1222, 
is  automatically  adopted  by  Massachusetts  for  corporate  excise 
purposes . 


Very  truly  yours, 


Commissioner  of  Revenue 
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("Firm")  entered  into  a  lease 
purchasing  plan  with  ("Company") 
for  the  "lease"  of  office  equipment  and  fixtures.  Under 
the  plan  the  Company  purchases  items  from  retailers  at  the 
Firm's  request.  The  Company  then  "leases"  the  equipment 
to  the  Firm  and  charges  for  the  cost  of  the  equipment  plus 
interest.  Rent  is  paid  monthly  for  the  term  of  the  lease, 
but  the  Company's  interest  charges  are  not  separately  stated 
in  the  lease.  The  Firm  (lessee)  has  the  option  to  purchase 
the  equipment  for  a  nominal  sum  at  the  end  of  the  lease 
term,  and  the  Firm  is  the  agreed-upon  beneficiary  of  the 
investment  tax  credit  for  the  equipment.  You  inquire  whether 
the  sales  price  on  which  the  sales  tax  is  based  includes 
the  Company's  interest  charge. 

Massachusetts  General  Laws,  Chapter  64H,  Section  2 
imposes  a  five  percent  sales  tax  on  the  retail  sale  of 
tangible  personal  property.  For  purposes  of  the  sales  tax. 
Chapter  64H,  Section  12(a)  defines  "sale"  and  "selling" 
as  "any  transfer  of  title  or  possession  or  both,  exchange, 
barter,  lease,  rental,  conditional  or  otherwise,  of  tangible 
personal  property  for  a  consideration  ...".  The  sales  price 
upon  which  the  tax  is  based  is  "the  total  amount  paid  by 
a  purchaser  to  a  vendor  as  consideration  for  a  retail  sale," 
and  includes  "the  cost  of  materials  used,  labor  or  service 
cost,  interest  charges  ...  [and]  any  amount  for  which  credit 
is  given  to  the  purchaser  by  the  vendor."  (G.L.  c.64H, 
§  14(a)  and  (b)).  The  interest  charges  referred  to  in  Section 
14(a)  are  the  vendor's  interest  costs  occasioned  by  the 
vendor's  purchase  of  the  property  and  passed  on  to  the 
purchaser  at  the  time  of  sale.     Conversely,   separately  stated 


LR  85-27 


-  2  - 


February  11,  1985 


interest  or  finance  charges  that  are  incurred  and  paid  after 
the  sale  may  be  deducted  from  the  sales  price  subject  to 
tax.  See  Letter  Ruling  83-18.  No  deduction  may  be  made 
for  amounts  not  separately  stated  that  may  represent  interest 
or  other  finance  charges  incurring  after  the  sale. 

In  a  true  leasing  arrangement,  the  lessor  must  collect 
the  tax  from  the  purchaser  on  each  rental  payment  as  it 
becomes  due.  In  the  case  of  installment  sales,  however, 
a  tax  based  on  the  total  sales  price,  as  determined  by  the 
above  definition,   is  due  at  the  time  of  sale. 

Under  the  provisions  of  Subsection  (2)  of  Sales  and 
Use  Tax  Regulation  830  CMR  64H.06,  whether  a  transaction 
is  a  lease  or  installment  sale  depends  upon  all  the  facts 
and  circumstances  in  each  case,  including  the  good  faith 
of  the  taxpayer.  The  taxpayer's  characterization  of  the 
transaction  is  not  determinative  of  its  substance.  However, 
a  transaction  is  more  likely  to  be  regarded  as  an  installment 
sale  rather  than  a  lease  if,  at  the  end  of  the  term  of  the 
agreement  under  which  property  is  transferred  the  transferee 
has  the  option  to  purchase  the  property  for  a  nominal  sum. 

The  price  of  the  Firm's  purchase  option  is  nominal. 
This  fact,  together  with  the  Firm's  agreed-upon  tax  benefit 
and  -other  provisions  of  the  plan,  causes  the  lease  to  be 
considered  an  installment  sale,  facilitating  the  full  payment 
of  sales  tax  at  the  time  of  sale.  Because  the  plan  does 
not  separately  state  the  amount  representing  interest,  the 
total  price  the  Company  charges,  including  interest,  is 
subject  to  the  sales  tax. 

Therefore,  the  lease  purchasing  plan  will  be  considered 
an  installment  sale  and  the  full  payment  of  the  tax  should 
be  made  at  the  time  of  sale.  The  sales  price  subject  to 
tax  should  include  the  Company's  interest  charge. 


Very  truly  yours, 


Commis'sioner  of  Revenue 
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You  state  that  you  are  an  employee  of  the  U.S.  Foreign 
Service  and  participate  in  its  retirement  system,  which 
is  a  contributory  system.  You  ask  whether  the  annuity  you 
will  receive  upon  your  retirement  is  subject  to  the 
Massachusetts  individual  income  tax. 

Income  received  from  any  contributory  annuity  of  the 
United  States  government  is  excluded  from  Massachusetts 
gross  income  and  thus  not  subject  to  Massachusetts  income 
taxation.      (G.L.   c.   62,   §  2(a)2(E)). 

Income  you  receive  as  a  Massachusetts  resident  from 
your  Foreign  Service  annuity  will  not  be  subject  to 
Massachusetts  income  taxation. 
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You  and  your  spouse  rent  an  apartment  in  Boston  as 
your  principal  residence.  You  inquire  whether  each  of  you 
is  entitled  to  take  a  rental  deduction. 

After  December  31,  1981,  an  individual  who  rents  property 
in  Massachusetts  as  his  principal  residence  is  entitled 
to  an  income  tax  deduction  of  one-half  of  the  rent  he  paid 
up  to  a  maximum  of  $2,500.      (G.L.  c.   62,  §  3(B)(a)(9)). 

If  two  or  more  individuals  jointly  rent  a  unit,  each 
individual  who  occupies  the  unit  as  his  principal  residence 
is  entitled  to  a  deduction  based  on  the  amount  of  rent  he 
paid.      (830  CMR  62.40(4)). 

Chapter  62,  Section  3(B) (a) (9)  of  the  Massachusetts 
General  Laws  states,  in  part,  that  in  no  event  shall  the 
rental  deduction  exceed  $2,500.  This  cap  applies  to  each 
return  filed. 

If  you  and  your  spouse  file  a  joint  return,  your 
deduction  is  limited  to  fifty  percent  of  your  rent,  up  to 
a  limit  of  $2,  500.  If  you  and  your  spouse  file  separate 
Massachusetts  income  tax  returns,  each  of  you  may  take  a 
deduction  of  one-half  of  the  amount  of  rent  each  of  you 
actually  paid,  up  to  a  maximum  of  $2,500  each. 


Very  truly  yours. 
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In  1975,  taxpayer  A  sold  1,000  shares  of  the  common 
stock  of  a  corporation  to  B  for  $54,025.  The  sale  was 
reported  as  an  installment  sale  on  A's  1975  federal  income 
tax  return.  The  entire  long-term  capital  gain  of  $47,915 
was  reported  on  A's  1975  Massachusetts  return  and 
Massachusetts  income  tax  in  the  amount  of  $4,636  ($47,915 
X  9  .  675%)  was  paid  on  this  gain.  In  1982,  B  defaulted  on 
the  promissory  note.  A  lawsuit  was  initiated  to  recover 
the  balance  of  $18  ,  965,  but  A  does  not  expect  to  recover 
the  debt.  You  inquire  what  will  be  the  1983  Massachusetts 
income  tax  result  of  this  loss. 

For  taxable  years  beginning  on  or  after  January  1, 
1983,  Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983  and  in  effect  for  the  taxable  year  with 
certain  modifications.     (G.L.   c.   62,  §§  1(c),  2(a)). 

A  taxpayer  having,  in  a  taxable  year,  an  installment 
transaction  under  Internal  Revenue  Code  Section  453(a), 
may  make  one  of  the  following  elections  for  Massachusetts 
income  tax  purposes: 

(1)  The  taxpayer  may  elect  to  treat  the  sale  as  an 
installment  transaction  for  Massachusetts  purposes  and  make 
no  modification  to  federal  gross  income  with  respect  to 
this  transaction  in  determining  Massachusetts  gross  income. 
If  the  taxpayer  elects  this  treatment,  he  must  deposit, 
with  the  Commissioner,  security  equal  to  the  amount  of  tax 
which  would  have  been  imposed  had  all  payments  been  received 
in  one  year.      (G.L.   c.   62,   §  63(d)). 
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(2)  The  taxpayer  may  elect  to  modify  federal  gross 
income  by  eliminating  the  effect  of  I.R.C.  §  453(a)  and 
treat  all  installment  payments  as  being  received  in  the 
taxable  year.  In  all  subsequent  taxable  years,  any  item 
of  federal  gross  income  included  with  respect  to  the 
installment  transaction  should  be  excluded  from  Massachusetts 
gross  income.     (G.L.   c.   62,   §  63(e)). 

Massachusetts  income  tax  law  provides  for  certain 
deductions  allowable  under  Code  Section  62,  including  the 
deduction  for  capital  losses  provided  for  in  Code  Section 
165(f)  .      (G.L.   c.    62,   §  2(d) ) . 

Massachusetts  long-term  and  short-term  capital  gains 
and  losses  are  determined  in  the  same  manner  as  federal 
long-term  and  short-term  gains  and  losses.     (L.R.  80-84). 

Because  taxpayer  A  elected  to  forego  installment 
treatment  of  this  transaction  for  Massachusetts  income  tax 
purposes,  federal  gross  income  must  be  modified  in  both 
the  year  of  sale  and  for  subsequent  years  in  order  to 
determine  Massachusetts  gross  income.  Federal  gross  income 
must  also  be  modified  in  the  year  of  default. 

If  the  effect  of  Code  Section  453  were  eliminated  for 
federal  purposes,  a  long-term  capital  gain  of  $47,915  would 
have  been  reported  on  A's  federal  tax  return  for  1975. 
Therefore,  in  the  year  of  default  on  the  note,  A  would  have 
realized  a  loss  for  federal  income  tax  purposes  equal  to 
the  remaining  basis  in  the  original  stock,  plus  any  amount 
reported  as  income  in  1975  and  not  yet  received. 

For  Massachusetts  income  tax  purposes,  taxpayer  A  may 
realize  a  capital  loss  in  1983  equal  to  the  remaining  basis 
in  the  stock,  plus  any  amount  reported  as  income  from  the 
installment  sale  in  1975  and  not  yet  received.  (A's  loss 
will  equal  the  balance  due  on  the  promissory  note). 


Very  truly  yours, 


ioner  of  Revenue 


IAJ:VGS:mf 


LR  85-30 


RA  A  JACKSON 


COMMISSIONER 


February  21,  1985 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  certain  reports  prepared  by  your 
client  ("Company")  for  its  customers.  You  describe  the 
Company  as  essentially  a  general  contractor,  coordinating 
the  work  of  six  subcontractors  in  verifying  the  correct 
taxpayer  identification  number  for  its  customers'  payees 
of  interest  and  dividends.  The  Company's  output  to  its 
customers  is  in  machine-readable  form,  on  magnetic  tape. 

The  Massachusetts  sales  tax  does  not  apply  to  the 
furnishing  of  information  which  is  personal  or  individual 
in  nature  and  which  is  not  or  may  not  be  substantially 
incorporated  in  reports  furnished  to  other  persons.  (G.L. 
c.  64H,  §  12(f)).  The  Sales  and  Use  Tax  Regulation  on 
Automatic  Data  Processing  provides  that  the  processing  of 
customer-furnished  data  into  machine-readable  output  is 
subject  to  the  sales  tax.     (830  CMR  64H.06(11)). 

The  Company  gathers  and  processes  data  from  sources 
other  than  its  customers.  The  reports  furnished  by  the 
Company  are  personal  and  individual  information,  in  that 
they  pertain  to  the  identity  of  individual  payees  and  consist 
of  unique,  specific  identification  numbers  which  are  protected 
from  disclosure  by  state  and  federal  law.  Therefore,  the 
sale  of  the  Company's  reports  to  its  customers  is  not  subject 
to  the  sales  tax. 


Very  truly  yours, 


Commissioner  of  Revenue 
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COMMISSIONER 


At  the 


("Inn")    a  prospective 


motel  guest  sends  a  deposit  to  the  Inn  to  hold  a  room 
reservation.  If  the  prospective  guest  does  not  arrive  to 
occupy  the  room  reserved  and  insufficient  cancellation  notice 
is  given,  the  prospective  guest  forfeits  his  reservation 
deposit.  You  ask  whether  the  forfeited  deposit  is  subject 
to  the  Massachusetts  room  occupancy  excise. 

In  general/  Massachusetts  General  Laws  Chapter  64G, 
Section  3  imposes  an  excise  upon  the  transfer  of  occupancy 
of  any  room  or  rooms  in  a  hotel,  lodging  house,  or  motel 
in  Massachusetts.  "Occupancy"  is  defined  as  to  include 
the  right  to  the  use  or  possession  of  any  room  or  rooms 
in  a  motel  as  a  lessee,  tenant,  guest  or  licensee.  (G.L. 
c.   64G,  §   (1)  (e) ) . 

A  deposit  reserves  to  the  prospective  guest  the  right 
to  use  or  possess  that  room,  therefore  the  forfeited  deposit 
is  subject  to  the  Massachusetts  room  occupancy  excise* 


Commifs  sioner  of  Revenue 
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("Company")    supplies  various 

products    designed    for    use    by   crippled   persons.      You  inquire 

whether  the  sales  of  these  products  are  subject  to  the 
Massachusetts  sales  tax,  specifically: 

(1)  Wheelchair  lifts  for  home  use  that  convey 
a  wheelchair  vertically  from  ground  level  to  porch 
level,  or  that  transport  a  wheelchair  up  stairs 
inside  the  home; 

(2)  Bath    lifts    that  hydraulically   lift   a  crippled 
person  in  and  out  of  a  bathtub;  and 

(3)  Seat     lift     chairs     that     mechanically  assist 
a  crippled  or  invalid  person  from  the  chair. 


Massachusetts  General  Laws,  Chapter  64H,  Section  2 
imposes  a  five  percent  sales  tax  on  retail  sales  of  tangible 
personal  property,  unless  otherwise  exempted.  Section  6(1) 
of  Chapter  64H  exempts  from  the  sales  tax  sales  of 


artificial  devices  individually  designed, 
constructed  or  altered  solely  for  the 
use  of  a  particular  crippled  person 
so  as  to  become  a  brace,  support, 
supplement,  correction  or  substitute 
for  the  bodily  structure  including  the 
extremities  of  the  individual ;... equipment 
worn  as  a  correction  or  substitute  for 
any  functioning  portion  of  the 
body ;... sales  of  crutches  and  wheelchairs 
for  the  use  of  invalids  and  crippled 
persons ; 
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Wheelchair  lifts  for  home  use,  bath  lifts,  and  seat 
lift  chairs  are  not  devices  that  are  constructed  or  altered 
for  a  particular  crippled  person  so  as  to  become  a  support 
or  substitute  for  the  bodily  structure,  nor  are  they  equipment 
that  is  worn  (such  as  a  hearing  aid).  The  exemption  for 
wheelchairs  does  not  include  wheelchair  lifts.  Likewise, 
the  term  "crutches"  does  not  include  bath  lifts  or  seat 
lift  chairs. 

However,  recently  enacted  Chapter  409  of  the 
Massachusetts  Acts  of  1984  added  to  Section  6(1)  of  Chapter 
64H  additional  exemptions  for  various  medical  equipment, 
including  "patient  lifts",  when  prescribed  by  a  physician. 
The  new  law  applies  only  to  sales  of  the  equipment  on  or 
after  March  27,  1985.  Wheelchair  lifts  for  home  use,  bath 
lifts  and  seat  lift  chairs  fall  within  the  new  exemption 
when  prescribed  by  a  physician. 

Therefore,  the  sale  of  wheelchair  lifts  for  home  use, 
bath  lifts  and  seat  lift  chairs  before  March  27,  1985  are 
subject  to  the  Massachusetts  sales  tax.  Sales  of  the 
equipment  with  a  physician's  prescription  on  or  after  March 
27,   1985  are  not  subject  to  the  Massachusetts  sales  tax. 


Very  truly  yours, 


CommisB Loner  of  Revenue 
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You  request  a  ruling  regarding  the  Massachusetts  sales 
taxation  of  sales  to  corporations  exempt  from  income  taxation 
under  Section  501(c)(3)  of  the  Internal  Revenue  Code. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  tax  on  sales  at  retail  of  tangible  personal 
property  in  Massachusetts  by  a  vendor.  Chapter  641,  Section 
2  imposes  a  complementary  use  tax  on  the  storage,  use  or 
other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  for  storage  use  or  other  consumption 
in  Massachusetts. 

Chapter  64H,   Section  6(e)  exempts  from  the  sales  tax: 

[sjales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner,  stating  that  it  is  entitled 
to  such  exemption,  and  (3)  the  vendor  keeps  a 
record  of  the  sales  price  of  each  such  separate 
sale,  the  name  of  the  purchaser,  the  date  of  each 
such  separate  sale,  and  the  number  of  such 
certificate . 
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Therefore,  sales  of  tangible  personal  property  to  any 
corporation  exempt  from  federal  income  tax  under  Section 
501(c)(3)  of  the  Code  are  not  subject  to  the  sales  and  use 
taxes,  if  the  tangible  personal  property  which  is  the  subject 
of  such  sales  is  used  in  the  conduct  of  the  corporation's 
activities,  the.  corporation  has  obtained  a  certification 
from  the  Commissioner,  and  the  vendor  keeps  complete  records 
of  such  sales. 


Very  truly  yours, 


CommisB  .oner  of  Revenue 
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("Manufacturer")  is  a  New 
York-based  commercial  printer  registered  as  a  Massachusetts 
vendor.  It  sells  business  forms  to  Company  X,  a 
dealer/distributor  located  outside  the  Commonwealth.  Company 
X  is  not  registered  to  do  business  in  Massachusetts,  but 
resells  the  forms  to  Massachusetts  retailers  or  consumers 
by  soliciting  their  orders  by  mail  or  telephone.  The 
Manufacturer  ships  the  forms  directly  to  the  Massachusetts 
consumers  or  retailers.  You  inquire  as  to  the  sales  or 
use  tax  consequences  of  the  sale  of  the  business  forms  from 
the  Manufacturer  to  Company  X. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  a  vendor's  gross  receipts  from  sales  at  retail 
of  tangible  personal  property  in  Massachusetts.  Under  Section 
1(13)  of  Chapter  64H,  "sale  at  retail"  does  not  include 
sales  for  resale  in  the  regular  course  of  business.  However, 
section  1(13)  does  provide: 

The  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  mailing  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts. 
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Chapter  641,  Section  2  imposes  an  excise  on  the  storage, 
use  or  other  consumption  in  Massachusetts  of  tangible  personal 
property  purchased  from  any  vendor  for  storage,  use  or  other 
consumption  in  Massachusetts;  "storage,  use  or  other 
consumption"  does  not  include  the  sale  of  tangible  personal 
property  in  the  regular  course  of  business  or  the  retention 
of  tangible  personal  property  for  sale  in  the  regular  course 
of  business  (G.L.  c.  641,  §  1(4)  and  (5)).  It  is  presumed 
that  tangible  personal  propety  sold  by  any  person  for  delivery 
in  Massachusetts  is  sold  for  storage,  use  or  other  consumption 
in  Massachusetts. 

There  is  also  a  presumption  that  all  gross  receipts 
of  a  vendor  are  from  sales  subject  to  tax,  except  in  two 
instances.  The  first  is  when  a  seller  takes  a  resale 
certificate  in  good  faith  from  a  purchaser  who  is  a  registered 
Massachusetts  vendor  (G.L.  c.  64H,  §  8).  The  second  exception 
is  when  a  vendor  accepts  in  good  faith  from  a  distributor 
a  notarized  statement  on  the  distributor's  letterhead  that 
it  is  not  engaged  in  business  in  Massachusetts  within  the 
meaning  of  General  Laws  Chapter  64H,  Section  1(5),  and  that 
it  is  purchasing  the  property  solely  for  resale  to  registered 
Massachusetts  vendors  who  will  resell  it  in  the  regular 
course  of  business.  The  statement  must  include  the  name 
and  vendor  registration  number  of  the  Massachusetts  vendor 
to  whom  the  distributor  will  resell  the  property. 

Therefore,  the  sale  of  business  forms  from  the 
Manufacturer  to  Company  X  will  be  subject  to  the  sales  tax 
based  on  Company  X's  selling  price,  except  when  the 
Manufacturer  accepts  in  good  faith  a  notarized  statement 
on  Company  X's  letterhead  stating  that  the  Company  is  not 
engaged  in  business  in  Massachusetts  within  the  meaning 
of  G.L.  c.  64H,  §  1(5),  and  that  it  is  purchasing  the 
property  solely  for  resale  to  a  registered  Massachusetts 
vendor  who  will  resell  it  in  the  regular  course  of  business. 

When  the  Manufacturer  sells  the  business  forms  to  Company 
X  for  sale  by  the  Company  at  retail  to  Massachusetts 
consumers,  and  the  Manufacturer  ships  the  forms  directly 
to  the  consumers,  the  Manufacturer  must  pay  the  sales  or 
use  tax,  based  on  Company  X's  selling  price,  on  its  sale 
of  the  business  forms. 


Very  truly  yours. 


ioner  of  Revenue 


lAJ : JA: loc 


LR  85-35 


iRA  A.  JACKSON 
COMMISSIONER 


February  27,  1985 


The  Capital  Resource  Company  Act,  as  enacted  by  Chapter 
816  of  the  Acts  of  1977,  provided  for  an  additional  excise 
tax  on  the  net  investment  income  of  domestic  life  insurance 
companies  with  admitted  assets  of  200  million  dollars  or 
more.  Section  6  of  the  Act  states  that  the  excise  shall 
not  apply  to  taxable  years  ending  on  or  after  December  31, 
1983  if  the  aggregate  initial  cost  of  the  qualified 
investments  made  by  the  Capital  Resource  Company  is  at  least 
sixty  million  dollars  as  of  December  31,  1983.  You  inquire 
whether  the  aggregate  initial  cost  of  the  Company's  qualified 
investments  reached  sixty  million  dollars  by  December  31, 
1983,  thereby  eliminating  the  additional  excise. 

As  of  December  31,  1982,  the  aggregate  initial  cost 
of  the  Company's  qualified  investments  was  88,958,380  dollars, 
thereby  eliminating  the  tax  for  taxable  years  ending  December 
31,  1983  and  thereafter.  (See  enclosed  certificate  of  the 
Massachusetts  Capital  Resource  Company). 


Very  truly 


Commissioner  of  Revenue 
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You  request  a  ruling  as  to  the  application  of  th*=>  sales 
or  use  tax  to  the   sale  of   five  drill   riggers  by 

("Company").  The  Company  is  a  foundation 
construction  business  not  regularly  engaged  in  the  business 
of  making  retail  sales  and  therefore  its  sale  of  five  drill 
riggers  is  a  "casual"  sale  for  purposes  of  this  ruling. 

General  Laws  Chapter  64H,  Section  2  imposes  an  excise 
on  sales  at  retail  of  tangible  personal  property  in 
Massachusetts  by  a  vendor.  A  "sale  at  retail"  is  a  sale 
of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business.  (G.L.  C.64H, 
§  1(13)).  Chapter  641,  Section  2  imposes  an  excise  on  the 
storage,  use  or  other  consumption  in  Massachusetts  of  tangible 
personal  property  purchased  for  storage,  use  or  other 
consumption  in  Massachusetts. 

Chapter  64H,  Section  6(c)  of  the  Massachusetts  General 
Laws  exempts  from  the  sales  tax 

[c]asual  and  isolated  sales  by  a  vendor  who  is 
not  regularly  engaged  in  the  business  of  making 
sales  at  retail;  provided,  however,  that  nothing 
contained  in  this  paragraph  shall  be  construed 
to  exempt  any  such  sale  of  a  motor  vehicle  or 
trailer  as  defined  in  section  one  of  chapter  ninety, 
or  any  such  sale  of  a  boat  or  airplane,  from  the 
tax  imposed  under  chapter  sixty-four  I.  (Emphasis 
supplied ) 

Chapter  641,  Section  7(b)  provides  that  purchaser  of 
any  motor  vehicle  as  defined  in  Chapter  90,  Section  1  shall 
pay  the  use  tax. 
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Chapter  90,  Section  1  defines  a  motor  vehicle  as  "all 
vehicles  constructed  and  designed  for  propulsion  by  power 
other  than  muscular  power  including  such  vehicles  when  pulled 
or  towed  by  another  motor  vehicle...."  Certain  vehicles 
are  excepted  from  this  definition.  Drill  riggers  are  vehicles 
constructed  and  designed  for  propulsion  by  power  other  than 
muscular  power  and  do  not  fall  within  any  of  the  exceptions 
to  the  definition  provided  in  Chapter  90,  Section  1. 

The  definition  of  motor  vehicle  for  the  purpose  of 
collection  of  tax  under  Chapter  64H,  Section  3(c)  and  trade-in 
allowance  under  Section  26  differs  from  the  definition  of 
motor  vehicle  used  for  the  purpose  of  determining  the  casual 
sale  exemption. 

Motor  vehicle  is  defined  in  Section  3(c)  and  Section 
26  of  Chapter  64H  as  any  self-propelled  vehicle  designed 
for  use  and  used  primarily  upon  the  highways. 

Section  3(c)  limits  the  definition  of  motor  vehicle 
provided  therein  "[f]or  the  purpose  of  this  paragraph...." 
Section  26  limits  the  definition  provided  "[f]or  the  purpose 
of  this  section...."  The  definition  of  motor  vehicle  provided 
in  the  Sales  and  Use  Tax  Regulation  64H.02  on  motor  vehicles 
merely  restates  and  explains  the  definition  provided  in 
Section  3(c)  and  Section  26.  The  definition  of  motor  vehicle 
provided  in  64H.02  does  not  affect  the  definition  of  motor 
vehicle  provided  in  Chapter  64H,  Section  6(c)  for  the  casual 
sale,   sales  tax  exemption. 

Therefore,  drill  riggers  are  motor  vehicles  within 
the  definition  of  Chapter  64H,  Section  6(c).  The  casual 
sale    of    drill    riggers  by 

a  company  not  regularly  engaged  in  the  business  of  making 
retail  sales  of  drill  riggers  is  subject  to  the  Massachusetts 
use  tax. 


Very  truly  yours. 


Commipiioner  of  Revenue 
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was  divorced  from  her  husband  in  1983 
under  a  Connecticut  divorce  decree,  but  has  recently  moved 
to  Massachusetts.  You  inquire  as  to  the  income  tax 
consequences  of  the  receipt  of  one  hundred  and  thirty  dollars 
per  week  under  the  decree  which  is  designated  as  "unallocated 
family  support  for  the  benefit  of  the...  [wife]  and  the  minor 
children."  The  decree  provides  that  the  payments  shall 
terminate  upon  the  earlier  happening  of  either  the  youngest 
child  reaching  the  age  of  eighteen  or  the  death  of  either 
spouse . 

Massachusetts  gross  income  is  the  federal  gross  income 
with  certain  modifications.  The  receipt  of  payments  under 
a  divorce  decree  is  includable  in  Massachusetts  gross  income 
if  it  is  includable  in  federal  gross  income  as  defined  under 
the  Internal  Revenue  Code  ("Code")  as  amended  on  February 
1  ,  1983  and  in  effect  for  the  taxable  year  (references  to 
code  sections  will  be  the  Code  as  of  February  1,  1983  ). 
Payments  received  as  alimony  or  separate  maintenance  are 
includable  in  gross  income  under  Section  71(a)  of  the  Code, 
whereas  payments  received  to  support  minor  children  of  the 
husband  are  not  taxable  under  Section  71(b). 

To  come  within  the  Section  71(a)  definition  of  alimony 
or    separate    maintenance,    the    payments    must    be    made  under 

(1)  a  decree  of  divorce  or  of  separate  maintenance  or  under 
a    written     instrument     incident     to     divorce     or  separation; 

(2)  a  written  separation  agreement;  or  (3)  a  decree  of 
support.  In  addition,  the  payments  must  be  "periodic 
payments",  which  are  either  payments  made  in  a  fixed  amount 
for  an  indefinite  period,  or  payments  made  in  an  indefinite 
amount  for  a  fixed  or  indefinite  period.  U.S.  Treas.  Reg. 
§  1.71  -  1 ( d ) ( 3 ) ( i ) ( a )  and   (b)   includes  in  "periodic  payments" 
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those  amounts  in  the  nature  of  alimony  or  support  allowance 
which  are  subject  to  any  one  or  more  of  the  contingencies 
of  death  of  either  spouse,  remarriage  of  the  wife,  or  change 
in  the  economic  status  of  either  spouse. 

Child  support  payments  are  exempt  from  the  tax  under 
Section  71(b)  only  if  "the  terms  of  the  decree,  instrument, 
or  agreement  fix,  in  terms  of  an  amount  of  money  or  a  part 
of  the  payment,  as  a  sum  which  is  payable  for  the  support 
of  minor  children  of  the  husband."  (I.R.C.  §  71<b)).  The 
United  States  Supreme  Court  has  interpreted  this  requirement 
strictly  in  Commissioner  v.  Lester,  366  U.S.  299  (1961), 
stating,  "...if  there  is  to  be  certainty  in  the  tax 
consequences  of  such  agreements  the  allocations  to  child 
support  made  therein  must  be  specifically  designated  and 
not  left  to  determination  by  inference  or  conjecture." 

The  Tax  Reform  Act  of  1984  ,  Public  Law  98-369  , 
drastically  changed  the  federal  provisions  relating  to  alimony 
and  child  support  payments  for  divorce  and  separation 
instruments  executed  after  1984.  The  Act  also  applies  to 
divorce  and  separation  agreements  executed  before  January 
1,  1985  but  modified  on  or  after  such  date  if  the  modification 
expressly  provides  that  the  amendments  made  by  this  Section 
shall  apply  to  such  modifications.  Massachusetts  income 
tax  law  is  not  affected,  however,  because  it  is  linked  to 
the  federal  Code  as  amended  on  February  1,  1983  and  in  effect 
for  the  taxable  year. 

For  federal  and  Massachusetts  purposes,  the  payments 
under  the  divorce  decree  are  periodic  payments  because  they 
are  in  the  nature  of  alimony  and  subject  to  the  death  of 
either  spouse.  No  amount  of  the  payment  is  eligible  child 
support  since  there  is  no  specific  designation  of  an  amount 
for  child  support  in  the  decree. 

Therefore,  the  entire  amount  received  under  the  divorce 
decree  is  included  in  Massachusetts  gross  income  and  taxed 
as  five  percent  income. 


Very  truly  yours, 


CommiB oioner  of  Revenue 
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You  inquire  whether  the  purchase  in  Connecticut  of 
a  portable  crushing  plant  and  the  needed  accessories  and 
parts   by  ("Company"),    a  Massachusetts 

construction  business,  is  subject  to  the  Massachusetts  sales 
and  use  taxes.  You  state  that  no  sales  tax  was  paid  in 
Connecticut  on  the  purchase  by  the  Company.  You  do  not 
state  to  what  use  the  Company  put  the  crushing  plant. 

Massachusetts  General  Lav;s  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  all  retail  sales  of  tangible 
personal  property  in  Massachusetts.  Chapter  641,  Section 
2  imposes  a  complementary  five  percent  use  tax  on  the  storage, 
use,  or  other  consumption  in  Massachusetts  of  tangible 
personal  property  purchased  for  storage,  use,  or  other 
consumption  in  Massachusetts. 

The  Massachusetts  use  tax  is  not  applicable  to  those 
sales  upon  which  the  sales  tax  has  already  been  collected 
under  Chapter  64H.  (G.L.  c.  641,  §  7(a)).  Chapter  641, 
Section  7(c)  also  exempts  from  the  use  tax  sales  upon  which 
the  purchaser  has  already  paid  a  tax  in  another  state, 
provided  that  the  state  to  which  the  tax  was  paid  extends 
the  same  treatment  to  sales  made  in  Massachusetts.  Where 
the  tax  imposed  by  Chapter  641  is  higher  than  that  of  the 
state  of  purchase,  the  Massachusetts  use  tax  shall  apply 
only  to  the  extent  of  the  difference  between  the  two  rates. 
(G.L.   c.   641,   §  7(c)). 
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Section  6(s)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  of  machinery  and  replacement  parts  used  directly 
and  exclusively  in  an  industrial  plant  in  the  actual 
manufacture,  conversion,  or  processing  of  tangible  personal 
property  to  be  sold.  Chapter  641,  Section  7(b)  exempts  from 
the  use  tax  all  purchases  exempt  under  Chapter  64H. 

The  Company  purchased  the  portable  crushing  plant  for 
use  in  Massachusetts,  and  no  sales  tax  was  paid  on  the 
purchase.  Therefore,  the  Company  must  pay  the  full  amount 
of  the  Massachusetts  use  tax  on  its  purchase  of  equipment, 
unless  the  purchase  meets  the  requirements  of  Chapter  64H, 
Section  6 ( s  )  . 


Very  truly  yours. 


Commisaipner  of  Revenue 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  photographic  processing 
equipment     by  ("Company").  The 

Company's  sole  product  is  an  automated  photoprocessing 
laboratory,  a  set  of  machines  that  jointly  process  film  and 
produce      photographs      at      high      speeds.  The  automated 

laboratories  are  sold  to  fast  photoprocessing  businesses 
and  are  designed  so  that  operators  with  minimal  training 
can  run  the  equipment.  You  also  inquire  whether  the  Company 
will  be  required  to  register  as  a  vendor  in  Massachusetts 
if  the  sales  of  the  automated  laboratories  are  not  subject 
to  sales  tax. 

1.  Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property,  unless  otherwise  exempted. 
Chapter  64H,  Section  6(s)  exempts  from  the  sales  tax  "[s]ales 
of  machinery,  or  replacement  parts  thereof,  used  directly 
and  exclusively ...  in  an  industrial  plant  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal 
property  to  be  sold...." 

An  industrial  plant  is  defined  as  "a  factory  at  a  fixed 
location  primarily  engaged  in  the  manufacture,  conversion 
or  processing  of  tangible  personal  property  to  be  sold  in 
the  regular  course  of  business."     (G.L.     c.   64H,   §  6(s)). 

If  a  fast  photoprocessing  business  is  at  a  fixed  location 
and  if  the  fast  photoprocessing  business  is  primarily  engaged 
in  the  conversion  and  processing  of  photographs  or  other 
tangible    personal    property    the    fast    photoprocessing  business 
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is  an  "industrial  plant."  A  fast  photoprocessing  business 
that  is  not  at  a  fixed  location  or  that  does  not  primarily 
engage  in  the  conversion  and  processing  of  tangible  personal 
property  is  not  an  "industrial  plant." 

Machinery  in  an  industrial  plant  that  directly  and 
exclusively  converts  or  processes  photographs  to  be  sold 
is  exempt  from  the  sales  tax  under  Section  6(s)  of  Chapter 
64H.  Machinery  that  is  part  of  a  continuous  production  process 
but  that  does  not  directly  and  exclusively  convert  or  process 
the  photographs  is  subject  to  sales  tax. 

Therefore,  the  Company's  sales  of  component  machinery 
of  automated  photoprocessing  laboratories  used  in  an  industrial 
plant  directly  and  exclusively  in  the  actual  conversion  or 
processing  of  photographs  to  be  sold  are  exempt  from  the 
sales  tax.  The  Company's  sales  of  component  machinery  of 
automated  photoprocessing  laboratories  that  are  not  used 
in  an  industrial  plant  directly  and  exclusively  in  the  actual 
conversion  or  processing  of  photographs  are  subject  to  tax. 

2.  You  also  inquire  whether  the  Company  should  register 
as  a  vendor  if  the  Company's  sales  of  automated  photoprocessing 
laboratories  are  not  subject  to  the  sales  tax. 

A  vendor  is  defined  as  any  person  selling  tangible 
personal  property  the  sales  of  which  are  taxable.  (G.L. 
c.  64H,  §  1(18)).  No  person  may  do  business  in  Massachusetts 
as  a  vendor  unless  a  registration  has  been  issued  to  him 
for  each  place  of  business  in  accordance  with  the  requirements 
of  Chapter  62C,   Section  67.      (G.L.   c.   64H,   §  7). 

The  Company  intends  to  sell  tangible  personal  property 
which  may  be  subject  to  tax.  Therefore,  the  Company  should 
register  as  a  vendor. 

3.  All  of  a  vendor's  gross  receipts  from  the  sales 
of  tangible  personal  property  are  presumed  to  be  from  sales 
subject  to  sales  tax  until  the  contrary  is  established.  (G.L. 
c.     64H,   §  8(a)).     Chapter  64H,   Section  8(f)   provides  that 

[i]f  tangible  personal  property  is  purchased  by 
a  person  who  will  use  such  property  in  a  manner 
which  exempts  it  from  the  tax  imposed  by  this 
chapter,  he  may  give  an  exempt  use  certificate 
to  the  vendor,  certifying  that  the  property  being 
purchased  will  be  so  used.  The  certificate  shall 
relieve  the  vendor  from  further  liability  for  the 
tax . 
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Therefore,  all  of  the  Company's  retail  sales  of  automated 
photoprocessing  laboratories  are  presumed  to  be  taxable  until 
the  Company  receives  exempt  use  certificates  from  its 
purchasers  . 


lAJ: JESrmf 
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You  have  requested  a  ruling  concerning  the  application 
of  the  Massachusetts  sales  tax  to  purchases  of  certain 
telecommunications  equipment  by  ("Company"). 
The  Company  will  purchase  equipment  to  establish  a  switching 
site  in  a  Massachusetts  city  for  long  distance  telephone 
service.  Additional  electronic  components  and  telephone 
lines  will  be  purchased  to  link  the  switch  to  the  rest  of 
the  Company's  long  distance  telephone  system. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.  Chapter  641,  Section  2  imposes  a 
complementary  use  tax  on  the  storage,  use,  or  other  consumption 
in  Massachusetts  of  tangible  personal  property  purchased 
for  storage,  use,  or  other  consumption  in  Massachusetts. 
Sales  upon  which  the  sales  tax  has  already  been  collected 
are  exempt  from  the  use  tax.      (G.L.     c.   641,   §  7(a)). 

In  determining  the  sales  price  on  which  the  sales  or 
use  tax  is  based,  no  deduction  is  allowed  for  the  cost  of 
materials  used,  labor  or  service  cost,  interest  charges, 
losses,  or  other  expenses  (G.L.  c.  64H,  §  1 ( 14 ) ( a ) ( ii  )  ;  G.L. 
c.  641,  §  1(1)),  but  the  amount  charged  for  labor  or  services 
rendered  in  installing  or  applying  the  property  sold  is 
excluded.  (G.L.  c.  64H,  §  1  ( 14 )  ( c )  ( iii )  ;  G.L.  c.  641,  § 
1(1)  )  . 

Chapter  64H,  Section  6(i)  exempts  from  tax  "[t]he  sales, 
furnishing,  or  service  of  gas,  water,  electricity,  steam, 
telephone  and  telegraph."  This  exemption  applies  to  telephone 
service  but  not  to  equipment  used  in  the  furnishing  of 
telephone  services. 
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The  telecommunications  equipment  used  by  the  Company 
to  establish  and  link  its  switching  site  is  telephone  equipment 
as  distinguished  from  telephone  service.  Therefore,  the 
Company's  purchases  are  subject  to  Massachusetts  sales  or 
use  tax.     See  Letter  Ruling  82-60. 
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( "Company" ) 

is  a  manufacturer  of  modular  buildings  in  the  province  of 
Quebec,  Canada.  The  Company  has  applied  for  registration 
with  the  Massachusetts  Department  of  Revenue  as  a  sales 
and  use  tax  vendor  because  it  anticipates  selling  its 
buildings  to  dealers  in  Massachusetts.  The  Company  will 
deliver  the  modular  buildings  to  the  dealer,  who  will  be 
responsible  for  securing  the  modules  to  a  foundation  and 
rendering  them  weathertight  and  habitable  for  sale  to 
customers.  Transportation  charges  to  deliver  the  modules 
will  be  part  of  the  amount  charged  to  the  dealer.  You  inquire 
as  to  the  sales  tax  consequences  of  the  sale  of  the  modules 
to  the  dealers. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  all  retail  sales  of  tangible 
personal  property  unless  otherwise  exempted.  Sales  of 
tangible  personal  property  for  resale  and  sales  of  realty 
are  not  subject  to  the  sales  or  use  tax.  The  sales  price 
upon  which  the  tax  is  based  is  usually  the  total  amount 
charged  by  the  vendor.  Section  1(14)  (a)  of  Chapter  64H 
states  that  "In  determining  the  'sale  price',  no  deduction 
shall  be  taken  on  account  of  (i)  the  cost  of  property  sold; 
(ii)  the  cost  of  materials  used,  labor  or  service  cost, 
interest  charges,  losses  or  other  expenses;  (iii)  the  cost 
of  transportation  of  the  property  prior  to  its  sale  at 
retail."  However,  separately-stated  transportation  charges 
for  transportation  of  property  after  its  sale  are  excluded. 
G.L.   c.    64H,   §  1(14 ) (c) (v) . 
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Based  on  your  description,  the  modular  buildings  are 
real  property  at  the  time  of  sale  by  the  dealer  to  its 
customers,  but  tangible  personal  property  when  sold  by  the 
Company  to  the  dealer.  Therefore,  the  Company  is  responsible 
for  collection  of  the  sales  tax  on  its  sale  of  the  modular 
buildings  to  dealers  in  Massachusetts.  The  sales  price 
upon  which  the  tax  is  based  is  the  total  price  charged  less 
separately-stated  delivery  charges  for  transportation  after 
the  sale.  (See  Letter  Ruling  83-68,  a  copy  of  which  is 
enclosed ) . 


Very  truly  yours. 


Commissioner  of  Revenue 
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("Company")  is  a  Connecticut 
company  engaged  in  construction  and  in  the  sale  of  industrial 
equipment  and  motor  vehicles,  including  trailers  and  loaders 
which  can  be  registered  as  motor  vehicles.  You  inquire 
whether  the  Company  is  required  to  collect  the  Massachusetts 
sales  tax  v/hen  the  Company  does  not  know  whether  the  purchaser 
will  register  in  Massachusetts  the  items  sold  as  motor 
vehicles.  The  Company  is  registered  as  a  Massachusetts 
vendor . 

Massachusetts  imposes  a  tax  of  five  percent  upon  all 
sales  of  tangible  personal  property  in  the  Commonwealth. 
G.L.  c.  64H,  §  2.  An  out-of-state  vendor's  sales  may  be 
subject  to  the  tax  if  the  vendor  has  a  business  location 
in  the  Commonwealth,  or  regularly  solicits  orders  through 
representatives  or  salesmen  in  the  Commonwealth,  or  itself 
delivers  the  property  sold  into  the  Commonwealth.  G.L.  c. 
64H,   §  1(5)  ,    (13) . 

Generally  the  sales  tax  is  added  to  the  sales  price 
and  collected  by  the  vendor.  G.L.  c.  64H,  §  3(a).  However, 
the  purchaser  is  responsible  for  the  sales  tax  imposed  on 
sales  of  motor  vehicles  or  trailers.  The  vendor  does  not 
collect  the  sales  tax  from  the  purchaser.  G.L.  c.  64H, 
§  3(c).  For  this  purpose  the  term  "motor  vehicle"  means 
any  self-propelled  vehicle  designed  for  use  and  used  primarily 
upon  the  highways.     G.L.   c.   64H,   §  3(c). 

The  Company,  then,  is  not  required  to  collect  from 
the  purchaser  the  sales  tax  on  sales  of  motor  vehicles  and 
trailers     regardless     of     the    purchaser's     intent    or    not  to 
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register  the  motor  vehicle  or  trailer  in  Massachusetts. 
However,  the  Company  must  comply  with  the  Department  of 
Revenue's  regulation  governing  the  taxation  of  motor  vehicle 
sales  within  the  Commonwealth.  830  CMR  64H.02.  A  copy 
of  this  regulation  is  enclosed. 

If  the  piece  of  equipment  sold  is  not  a  motor  vehicle 
as  defined  in  G.L.  c.  64H,  §  3(c),  or  a  trailer,  the  rule 
is  different.  In  this  situation  the  Company  as  a  registered 
Massachusetts  vendor  is  responsible  to  collect  the 
Massachusetts  sales  tax.     G.L.   c.   64H,   §  2. 

Massachusetts  also  imposes  a  tax  of  five  percent  upon 
the  storage,  use,  or  other  consumption  in  the  Commonwealth 
of  tangible  personal  property.  G.L.  c.  641,  §  2.  The  use 
tax  is  imposed  upon  all  tangible  personal  property,  including 
motor  vehicles,  purchased  out-of-state  from  vendors  who 
are  not  engaged  in  business  within  Massachusetts,  if  the 
property  is  brought  into  Massachusetts  to  be  used  in 
Massachusetts.  The  use  tax  imposed  upon  motor  vehicles 
and  trailers  is  paid  by  the  purchaser  directly  to  the 
Massachusetts  Registrar  of  Motor  Vehicles  at  the  time  of 
registration.  G.L.  c.  641,  §  1.  If  the  motor  vehicle  or 
trailer  is  not  registered  the  use  tax  is  paid  by  the  purchaser 
directly  to  the  Massachusetts  Department  of  Revenue.  G.L. 
c.   641,   §  2. 

To  assist  your  Massachusetts  customers  in  complying 
with  the  Massachusetts  sales  and  use  tax  law,  I  have  enclosed 
a  supply  of  Sales  Tax  Payment  Forms  for  Motor  Vehicles  (Form 
ST-7R).  You  should  instruct  your  customers  to  complete 
this  form  and  send  it,  along  with  payment  for  any  use  tax 
due,  to  this  office  if  the  items  purchased  from  you  are 
intended  for  use  in  Massachusetts  without  registration  as 
motor  vehicles. 


Very  truly  yours. 


Commissioner  of  Revenue 


lAJ: JSOtmf 


Enclosures 
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IRA  A  JACKSON 

COMMISSIONER 


March  28,  1985 


You  request  a  ruling  as  to  the  application  of  the 
Massachusetts  sales  tax  to  the  sale  of  brewer's  yeast,  a 
nonactive  yeast  product  supplying  B  vitamins,  protein  and 
minerals.  It  is  generally  sold  in  powdered  or  flake  form, 
although  it  is  also  available  in  tablet  or  liquid  form. 
It  is  not  used  in  the  brewing  of  beer  or  beer  products. 
Brewer's  yeast  can  be  purchased  without  a  physician's 
prescription . 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  all  retail  sales  of  tangible 
personal  property,  unless  otherwise  exempted.  Section  6(h) 
of  Chapter  64H  exempts  from  the  sales  tax  sales  of  food 
products  sold  for  human  consumption.  Specifically  excluded 
from  the  definition  of  food  products  are  "medicines,  tonics 
and  preparations  in  liquid,  powdered,  granular,  tablet, 
capsule,  lozenge  and  pill  form  sold  as  dietary  supplements 
or  adjuncts."      (G.L.   c.   64H,   §  6(h)). 

Section  6(1)  of  Chapter  64H  exempts  from  the  sales 
tax  sales  of  medicine  on  the  prescriptions  of  registered 
physicians . 

Brewer's  yeast  is  meant  to  be  mixed  with  food  or  drinlc 
to  improve  a  meal's  nutritional  value.  It  is  not  a  "food 
product"  within  the  definition  of  section  6(h).  Brewer's 
yeast  is  a  dietary  supplement  available  without  a 
prescription,  and  thus  not  within  the  "food  products" 
exemption  of  section  6(h),  or  the  prescription  medicine 
exemption  of  section  6(1). 
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Therefore,    the    sale    of    brewer's    yeast    is    subject  to 
the  Massachusetts  sales  tax. 

Very  truly  yours. 


lAJ: JA: loc 
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i 


;RA  a.  JACKSON 
CCMMISSONER 


You  request  a  ruling  as  to  the  application  of  the 
Massachus 3 uts  sales  tax  to  the  purchase  of  chemicals  used 
to  treat  waste  generated  by  a  manufacturing  process. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  all  retail  sales  of  tangible 
personal  property,  unless  otherwise  exempted.  Section  6(r) 
of  Chapter  64H  exempts  from  the  sales  tax  sales  of 

materials ...  and  any  substitute  therefor,  which 
become  an  ingredient  or  component  part  of  tangible 
personal  property  to  be  sold  or  v/hich  are  used 
directly  and  exclusively ...  in  an  industrial  plant 
in  the  actual  manufacture  of  tangible  ■  personal 
property  to  be  sold. 

The  chemicals  at  issue  are  used  to  treat  the  waste 
that  is  generated  by  the  process  of  manufacturing  tangible 
personal  property.  The  chemicals  do  not  become  an  ingredient 
or  component  part  of  such  property.  Since  the  chemicals 
are  applied  to  the  waste  byproduct  and  not  employed  in  the 
manufacture  of  the  tangible  personal  property,  they  are 
not  a  material  used  directly  in  the  actual  manufacturing 
of  tangible  personal  property. 

Therefore,  the  purchase  of  waste  treatment  chemicals 
by  a  manufacturer  is  subject  to  the  Massachusetts  sales 
tax . 


Very  truly  yours. 


lAJ : JA : loc 


Commis|s:.oner  of  Revenue 


LR  85-45 


A.  JACKSON 

CCMMISSnNER 


April  1,  1985 


You  inquire  whether  rentals  of  automobiles  to  United 
States  Government  employees  and  their  dependents  are  exempt 
from  Massachusetts  sales  tax  under  each  of  the  following 
circumstances : 

(1)  when  the  employees  or  dependents  use  cash  or  their 
credit  cards  to  pay  for  the  rental; 

(2)  when  the  employees  use  a  government  check  to  pay 
for  the  rental;  and 

(3)  when  Department  of  Defense  employees  present  a 
Travel  Order  at  the  time  of  the  rental  transaction. 

Rentals  are  included  in  the  definition  of  sales  for 
purposes  of  the  sales  tax  statute.     G.L.  c.   64H,  §1(12)  (a). 

Sales  to  the  United  States  or  to  an  agency  thereof 
are  exempted  from  the  Massachusetts  sales  tax.  G.L.  c. 
64H,  §6(d). 

Generally,  in  order  to  be  eligible  for  the  exemption, 
a  sale  must  be  directly  to  the  United  States,  or  to  a  U.S. 
agency.     See  L.R.   83-62,  p. 2,   last  paragraph;   L.R.  83-5. 

However,  sales  not  directly  to  the  U.S.  Government 
are  exempt  if  the  sales  are  to  a  purchaser  who  is  an  agent 
of  the  U.S.  Government.  The  key  factor  in  determining  whether 
a  purchaser  is  an  agent  of  the  U.S.  Government  for  purposes 
of  immunity  of  the  sale  from  sales  tax,  is  whether  the  credit 
of  the  purchaser  or  that  of  the  United  States  is  bound  on 
the    purchase.       See     Kern-Limerick,     Inc.     v.     Scurlock,  347 
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U.S.  110  (1954);  Alabama  v.  King  &  Boozer,  314  U.S.  1  (1941); 
L.R.  81-58.  -Even  if  the  property  is  purchased  by  the 
purchaser  for  the  U.S.  Government,  if  the  purchaser's  credit 
is  bound,  the  sale  is  not  immune  from  sales  tax.  See  United 
States  V.  New  Mexico,   455  U.S.     720   (1982);   L.R.  82-100. 

Thus,  where  U.S.  Government  employees  or  their  dependents 
use  cash  or  their  credit  cards  to  rent  cars,  their  own  credit 
is  bound,  rather  than  the  Government's.  Whether  the  travel 
is  for  personal  or  government  purposes  is  irrelevant. 
Therefore,  rentals  to  U.S.  Government  employees  or  their 
dependents  are  not  exempt  from  sales  tax  when  such  purchasers 
use  cash  or  their  credit  cards  to  pay  for  the  rental. 

However,  where  U.S.  Government  employees  use  a  Government 
check  to  pay  for  the  rental,  the  credit  of  the  U.S.  Government 
is  bound.  The  employee  in  this  case  is  an  agent  of  the 
U.S.  Government  for  purposes  of  immunity  of  the  sale  from 
sales  tax.  Therefore,  rentals  are  exempt  from  sales  tax 
when  U.S.  Government  employees  pay  for  the  rentals  with 
a  Government  check. 

Travel  orders  presented  by  U.S.  government  employees 
may  be  marked  "authorized"  or  not  so  marked.  When  a  U.S. 
Government  employee  presents  a  Travel  Order  marked 
"authorized,"  he  pays  for  the  rental  with  a  government  check. 
Thus  the  rental  is  exempt  from  sales  tax.  When  a  U.S. 
Government  employee  presents  a  Travel  Order  not  marked 
"authorized,"  he  pays  for  the  rental  himself.  In  this  case, 
the  rental  is  not  exempt  from  sales  tax. 


Very  truly  ypurs, 


Commissioner  of  Revenue 


IAJ:HW: loc 
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PA   A.  JACKSON 
CCMMISS  ONER 


^^a?n^ru/ae  ^^y^el,  ^^o^lon  Oi^OJ^ 
February  21,  1985 


You  inquire  as  to  the  Massachusetts  income  tax 
withholding  requirements  of:  (1)  dependent  care  assistance 
paid  by  the  employer  to  the  employee,  (2)  sick  pay,  paid 
to  an  employee  pursuant  to  a  plan  to  which  the  employer 
is  a  party,  (3)  distributions  from  employer  deferred 
compensation  plans,  individual  retirement  plans  and  commercial 
annuities . 

Generally,  federal  law  requires  that  every  employer 
making  payment  of  wages  must  deduct  and  withhold  a  tax  upon 
such  wages.      (I.R.C.,   §  3402(a)(1)). 

For  federal  withholding  tax  purposes  the  term  "wages" 
means  all  remuneration  (other  than  fees  paid  to  a  public 
official)  for  services  performed  by  an  employee  for  his 
employer.  Certain  remuneration  is  excepted  from  the 
definition  of  wages.      (I.R.C.,  §  3401(a)). 

Massachusetts  General  Laws  state  that  every  employer 
making  payments  to  employees  of  wages  subject  to  tax  shall 
deduct  and  withhold  a  tax  upon  such  wages.  (G.L.  C.62B, 
§  2)  . 

In  general,  Massachusetts  withholding  provisions  follow 
the  federal  withholding  provisions.  Massachusetts 
specifically  adopts  the  federal  definition  of  wages. 
Massachusetts  law  provides  that  the  term  "wages"  for 
Massachusetts  withholding  purposes  means  wages  as  defined 
in  Section  3401(a)  of  the  Internal  Revenue  Code  ("Code"), 
and  periodic  payments  and  non-periodic  distributions  as 
defined  in  Section  3405  of  the  Code  and  subject  to  federal 
withholding.      (G.L.   C.62B,   §  1). 
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(1)  Massachusetts  income  tax  withholding  rules 
applicable  to  dependent  care  assistance. 

Subject  to  certain  earned  income  limitations,  dependent 
care  assistance  payments  provided  under  an  employer's  written 
nondiscriminatory  plan  (as  described  in  Code  Section  129(d)) 
may  be  excluded  from  the  employee's  federal  gross  income 
for  federal  income. tax  purposes.      (I.R.C.,  §  129). 

For  federal  withholding  tax  purposes  excluded  from 
the  definition  of  wages  is  "...any  payment  made,  or  benefit 
furnished,  to  or  for  the  benefit  of  an  employee  if  at  the 
time  of  such  payment  or  such  furnishing  it  is  reasonable 
to  believe  that  the  employee  will  be  able  to  exclude  such 
payment  or  benefit  from  income  under  section  127  or  129 
[of  the  Code]  "      (I.R.C.,   §  34 01 ( a  )  ( 18  )  ) . 

If  at  the  time  of  payment  of  dependent  care  assistance 
it  is  reasonable  to  believe  that  the  employee  will  be  able 
to  exclude  such  payment  from  gross  income,  such  payments 
are  excluded  from  the  federal  definition  of  wages  and  thus 
not  subject  to  federal  withholding. 

Massachusetts  adopts  the  federal  definition  of  wages 
for  withholding  purposes  and  in  general  follows  federal 
withholding  provisions.  Therefore,  dependent  care  assistance 
which  is  excluded  from  the  definition  of  wages  under  Code 
Section  3401(a)  and  which  is  not  subject  to  federal 
withholding  is  not  subject  to  Massachusetts  withholding. 

(2)  Massachusetts  income  tax  withholding  rules  are 
applicable  to  sick  pay  paid  to  an  employee  pursuant  to  a 
plan  to  which  the  employer  is  a  party. 

Section  105(a)  of  the  Code  provides  that: 

Except  as  otherwise  provided  in  this  section, 
amounts  received  by  an  employee  through  accident 
or  health  insurance  for  personal  injuries  or 
sic)<ness  shall  be  included  in  gross  income  to 
the  extent  such  amounts  (1)  are  attributable 
to  contributions  by  the  employer  which  were  not 
includible  in  the  gross  income  of  the  employee, 
or   (2)     are  paid  by  the  employer. 

Payments  are  considered  made  by  the  employer  if  a  third 
party  makes  the  payments  as  an  agent  of  the  employer.  (U.S. 
Treas.   Reg.     3 1 . 3 4 0 ( a ) -1 ( b ) ( 8 ) ( b ) ) . 
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Federal  " [ w ] ithholding  is  required  on  all  payments 
of  amounts  includible  in  gross  income  under  section  105 
(a)  ...to  an  employee  under  an  accident  or  health  plan  for 
a  period  of  absence  from  work  on  account  of  personal  injury 
or  sickness.  Payments  on  which  withholding  is  required 
by  this  subdivision  are  wages  as  defined  in  section 
3401(a)  "     (U.S.   Treas.  Reg.   3 1 .  3401  ( a ) -1 ( b ) ( 8 ) ) . 

Section  3402(0)  provides  that  "...  any  payment  ... 
of  sick  pay  which  does  not  constitute  wages,  if  at  the  time 
the  payment  is  made  a  request  that  such  sick  pay  be  subject 
to  withholding  under  this  chapter  is  in  effect,  shall  be 
treated  as  if  it  were  a  payment  of  wages  by  an  employer 
to  an  employee  for  a  payroll  period." 

"The  term  "wages"  includes  the  gross  amount  of  a  sick 
pay  payment  with  respect  to  which  there  is  in  effect  a  request 
for  withholding  "     (U.S.   Treas.  Reg.   31 . 3402 ( 0  ) -3 ( f  )  ( 3  )  )  . 

Sick  pay  included  in  federal  gross  income  under  Code 
Section  105(a)  is  subject  to  federal  withholding  and 
constitutes  wages  as  defined  in  Code  Section  3401(a). 
Therefore,  sick  pay  which  is  included  in  the  definition 
of  wages  under  Section  3401(a)  and  which  is  subject  to  federal 
withholding  is  subject  to  Massachusetts  income  tax 
withholding . 

If  the  taxpayer  elects  withholding  under  Code  Section 
3402(0)  on  sick  pay  not  considered  wages  under  Section 
3401  (a),  such  pay  is  treated  as  if  it  were  a  payment  of 
wages  and  is  included  in  the  federal  definition  of  wages. 
Sick  pay  which  is  considered  wages  for  federal  purposes 
and  which  is  subject  to  federal  withholding  is  subject  to 
Massachusetts  income  tax  withholding. 

(3)  Massachusetts  income  tax  withholding  rules 
applicable  to  pensions,  annuities  and  retirement  pay. 

Section  3405(a)(1)  of  the  Code  provides  that  "[t]he 
payor  of  any  periodic  payment  (as  defined  in  subsection 
(d)(2))  shall  withhold  from  such  payment  the  amount  which 
would  be  required  to  be  withheld  from  such  payment  if  such 
payment  were  a  payment  of  wages  by  an  employer  to  an  employee 
for  the  appropriate  payroll  period."  Section  3405(d)(2) 
defines  periodic  payment  as  a  designated  distribution  which 
is  an  annuity  or  similar  periodic  payment. 
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Section  3405(b)(3)  of  the  Code  provides  that  "[t]he 
payor  of  any  nonperiodic  distribution  (as  defined  in 
subsection  (d)(3))  shall  withhold  from  such  distribution 
...[the  designated  amount]".  Section  3405(d)(3)  defines 
a  nonperiodic  distribution  as  any  designated  distribution 
which  is  not  a  periodic  payment. 

"A  designated  distribution  is  any  distribution  or  payment 
from  or  under  an  employer  deferred  compensation  plan,  an 
individual  retirement  plan  (as  defined  in  section 
7701 (a ) ( 37 ) ) ,  or  a  commercial  annuity.  However,  a  designated 
distribution  does  not  include  any  portion  of  a  distribution 
which  it  is  reasonable  to  believe  is  not  includible  in  the 
gross       income       of       the       payee."  (U.S.        Treas.  Reg. 

35.3405-l(A-2) ) . 

An  individual  may  elect  to  have  withholding  not  apply 
to  periodic  distributions  (3405(a)(2))  and  may  elect  to 
have  withholding  not  apply  to  any  non-periodic  distributions 
(  3405  (a)  (3  )  . 

Payments  or  distributions  from  an  employer  deferred 
compensation  plan,  an  individual  retirement  plan  or  commercial 
annuity  subject  to  federal  withholding  are  subject  to 
Massachusetts  withholding.  If  the  recipient  has  elected 
against  withholding  under  Code  Section  3405(a)(2)  or 
3405(b)(3)  and  the  payment  is  not  subject  to  federal 
withholding,   it  is  not  subject  to  Massachusetts  withholding. 


Very  truly  ^ours, 


Commislsioner  of  Revenue 


IAJ:SFR: loc 
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IRA   A.  JACKSON 
COMMISSIONER 


May  6,  1985 


Your  clients  are  new  Massachusetts  residents  who  will 
be  obligated  to  make  estimated  Massachusetts  income  tax 
payments.  They  plan  to  base  their  declarations  on  their 
previous  year's  income  as  shown  on  their  respective  federal 
returns  but  "adjusted  for  Massachusetts  differences."  We 
assume  that  your  clients  did  not  file  Massachusetts  returns 
for  their  respective  previous  taxable  years. 

You  inquire  whether  under  these  circumstances  your 
clients  may  avail  themselves  of  the  exceptions  from  imposition 
of  the  addition  to  tax  for  underpayment  of  estimated  tax, 
set  forth  in  G.L.   c.   62B,  §18(b)(l)(i)  and  (ii). 

The  exceptions  state  as  follows: 

(b)  [Exception.]  Notwithstanding  the  provisions 
of  paragraph  (a),  the  addition  to  the  tax  with 
respect  to  any  under  payment  of  any  installment 
shall  not  be  imposed  if  the  total  amount  of  all 
payments  of  estimated  tax  made  on  or  before  the 
last  date  prescribed  for  the  payment  of  such 
installment  equals  or  exceeds  whichever  of  the 
following  is  the  lesser-  (ij  the  amount  which 
would  have  been  required  to  be  paid  on  or  before 
such  date  if  the  estimated  tax  were  whichever 
of  the  following  is  the  lesser- 

( i )  the  tax  shown  on  the  return  of  the  taxpayer 
for  the  preceding  taxable  year,  if  a  return  showing 
a  liability  for  tax  was  filed  by  the  taxpayer 
for  the  preceding  taxable  year  and  such  preceding 
year  was  a  taxable  year  of  twelve  months,  or 
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(ii)  an  amount  equal  to  the  tax 
computed/  at  the  rates  applicable  to 
the  taxable  year,  on  the  bass  of  the 
taxpayer's  status  with  respeci:  to  his 
personal  exemption  and  exemptions:  for 
spouse  and  dependents  under  section 
five  B  of  chapter  sixty-two  for  the 
taxable  year,  but  otherwise  on  the  basis 
of  the  facts  shown  on  his  return  for, 
and  the  law  applicable  to,  the  preceding 
taxable  year .... 


The  above  quoted  statute  does  not  authorize  the  use 
of  the  prior  year's  federal  return  for  purposes  of  determining 
the  applicability  of  the  exceptions.  In  (i),  "the  return 
of  the  taxpayer  for  the  preceding  taxable  year"  means  the 
taxpayer's  Massachusetts  return  for  the  preceding  taxable 
year.  Subparagraph  (ii)  implies  that  a  Massachusetts  return 
was  filed  for  the  preceding  taxable  year. 

Thus,  since  your  clients  have  not  fil<2d  Massachusetts 
returns  for  the  preceding  taxable  year,  the  exceptions  under 
G.L.  c.   62B,   §18(b)(l)(i)  and  (ii)  do  not  apply  to  them. 

However,  your  clients  will  be  able  to  avoid  the  addition 
to  tax  for  underpayment  of  estimated  tax  if  they  pay  80 
percent  of  the  tax  due  for  the  year  in  their  estimated  income 
tax  payments.  See  G.L.  c.  628,  §  18(a).  The  requirement 
that  a  taxpayer  pay  80  percent  of  the  tax  due  applies  to 
each  estimated  income  tax  installment.  See  G.L.  c.  62B, 
§  18(a).  The  operation  of  this  rule  is  illustrated  on  Form 
M-2210,  a  copy  of  which  is  enclosed. 


Very  truly  yours. 


oner  of  Revenue. 
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You  ask  whether  the  amounts  paid  or  expenses  incurred 
by  your  company  for  educational  assistance  to  an  employee 
must  be  reported  to  Massachusetts  as  income  to  the  employee. 
You  indicate  that  the  assistance  is  provided  pursuant  to 
an  educational  assistance  program  as  defined  in  Section 
127(b)     of  the  Internal  Revenue  Code  ("Code"). 

I.  Taxation 

Code  Section  127(a)  provides  that  an  employee's  gross 
income  does  not  include  amounts  paid  or  expenses  incurred 
by  an  employer  for  educational  assistance  to  an  employee 
pursuant  to  an  educational  assistance  program  as  defined 
in  Code  Section  127(b).  I.R.C.  §  127  (1982)  (amended  1984). 
Code  Section  127(d)  provides  that  Section  127  does  not  apply 
to  taxable  years  beginning  after  December  31,  1983.  I.R.C. 
§  127  (1982)  (amended  1984).  An  October  1984  amendment 
to  Section  127  of  the  Code  modified  and  extended  for  a 
two-year  period  the  exclusion  from  federal  gross  income 
for  assistance  provided  pursuant  to  educational  assistance 
programs.  Act  of  Oct.  31,  1984  ,  Pub.  L.  No.  98-611,  98 
Stat.     3176   (amending  I.R.C.   §  127). 

Massachusetts  gross  income  is  federal  gross  income 
as  defined  under  the  Internal  Revenue  Code  as  amended  on 
February  1,  1983  and  in  effect  for  the  taxable  year,  with 
certain  modifications  not  here  relevant.  G.L.  c.  62,  §§ 
1,  2.  Under  the  Internal  Revenue  Code  as  amended  on  February 
1,  1983,  and  in  effect  for  the  taxable  year,  that  is,  before 
the  1984  amendment.  Code  Section  127  provided  that  the 
exclusion  from  gross  income  would  not  apply  to  taxable  years 
beginning  after  December  31,  1983.  Therefore  amounts  paid 
or  expenses  incurred  by  an  employer  for  educational  assistance 
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to  an  employee,  furnished  pursuant  to  a  program  described 
in  Section  127  ol  the  Codc=;.  are  includable  in  the  employee's 
Massachusetts  gross  income  for  taxable  years  beginning  after 
December  31,  1983. 

II.  Withholding 

Massachusetts  law  provides  that  "[ejvery  employer  making 
payments  to  employees ...  of  wages  subject  to  tax  under  chapter 
sixty-two  shall  deduct  and  withhold  a  tax  upon  such  wages...." 
The  term  "wages"  is  defined  as  "wages  as  defined  in  section 
thirty-four  hundred  and  one  (a)  of  the  ...Code...."  G.L. 
C.62B,   §  1. 

Section  3401(a)  of  the  Code  excludes  from  the  definition 
of  "wages"  any  payment  made  or  benefit  furnished,  to  or 
for  the  benefit  of  an  employee  if  at  the  time  of  such  payment 
or  such  furnishing  it  is  reasonable  to  believe  that  the 
employee  will  be  able  to  exclude  such  payment  or  benefit 
from  income  under  Section  127.  I.R.C.  §  3401(a) (18).  At 
the  time  in  1984  that  Section  127  payments  were  made  or 
benefits  furnished  to  employees,  it  was  reasonable  to  believe 
that  the  amounts  would  not  be  included  in  the  employee's 
federal  gross  income.  Therefore  they  were  not  wages  as 
defined  in  Section  3401(a). 

For  Massachusetts  withholding  purposes,  then,  amounts 
paid  or  expenses  incurred  by  an  employer  for  educational 
assistance  to  an  employee  in  1984  and  later  are  not  wages 
for  purposes  of  Massachusetts  withholding.  Thus  they  are 
not  subject  to  Massachusetts  withholding. 

III.  Reporting 

Educational  assistance  furnished  by  the  employer  to 
or  for  the  benefit  of  the  employee  must  be  reported  on  the 
employee's  Form  W-2  Wage  and  Tax  Statement.  The  amount 
of  assistance  received  should  be  reported  under  "State  wages, 
tips,  etc."  in  box  18  of  Form  W-2.  Note  that  the  amount 
of  wages  reported  for  employees  receiving  educational 
assistance  will  differ  for  state  and  federal  purposes. 

An  employer  who  provided  educational  assistance  to 
any  employee  in  1984  and  failed  to  report  such  income  on 
the  employee's  Form  W-2  must  issue  a  correct  or  supplemental 
1984  Form  W-2  Wage  and  Tax  Statement  for  employees  receiving 
educational  assistance. 


Very  truly  yours, 


Commissp. Dner  of  Revenue 


lAJrSFR: loc 


Ira  a.  Jackson 
Com  m  I  SSI  oner 
Kathleen  King  Parker,  Chief 

RuUINGS  AND  ReGUL.ATIONS 


iOO   ^wmliUc/^  ^i^,   S6cU<m  02204 

April  25,  1985 


("Company")     is  a 

small,  inactive  Massachusetts  business  corporation  which 
sold  all  of  its  machinery  and  assets  in  1980.  The  cash 
proceeds  were  used  to  buy  Massachusetts  Municipal  Bonds, 
which  are  held  in  an  account  in  the  name  of  the  Company, 
c/o  You    inquire   whether    the  eventual 

receipt  by  the  individual  shareholders  of  the  interest 
from  these  bonds  is  includable  in  Massachusetts  gross  income. 

Massachusetts  gross  income  is  defined  in  Massachusetts 
General  Laws  Chapter  62,  Section  2  as  the  federal  gross 
income  with  certain  modifications.  When  an  individual 
holds  Massachusetts  Municipal  Bonds,  interest  received 
is  not  includable  in  both  federal  and  Massachusetts  gross 
income.  I.R.C.  §  103;  G.L.  c.  62,  §2(a)(l)(A).  However, 
when  a  business  corporation  holds  the  bonds,  distributions 
made  by  the  corporation  are  taxable  dividends.  Dividends 
are  includable  in  both  Massachusetts  and  federal  gross 
income.  "Dividend"  is  defined  in  Massachusetts  as  it  is 
in  I.R.C.  §  316  as  "any  distribution  of  property  [including 
money]  made  by  a  corporation  to  its  shareholders"  out  of 
either  current  or  accumulated  earnings  and  profits. 
Corporate  earnings  and  profits  include  interest  received 
on  Massachusetts  Municipal  Bonds.  U.S.  Treasury  Regulation 
§  1.312-6(b) . 

Because  the  Company  holds  these  bonds,  the  interest 
accrues  to  it  and  is  included  in  the  computation  of  its 
earnings  and  profits.  A  distribution  out  of  earnings  and 
profits  (derived  from  the  bond  interest)  is  a  dividend. 
As  stated  by  U.S.  Treas.  Reg.  §  1.312-6(b),  "Interest  on 
state  bonds... is  taxable  to  the  same  extent  as  other 
dividends  when  distributed  to  shareholders  in  the  form 
of  dividends." 
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Therefore,  Massachusetts  Municipal  Bond  interest  earned 
by  a  Massachusetts  business  corporation  and  distributed 
to  its  shareholders  in  the  form  of  dividends  is  includable 
in  Massachusetts  gross  income  of  the  shareholders.  As 
a  dividend,  the  income  is  classified  as  Part  A  gross  income. 
G.L.  c.   62,  §  2(b)(1). 


Very  truly  yours. 


lAJ : JA: loc 


CommisBj  oner  of  Revenue 


LR  85-50 


IRA  A.  JACKSON 
COMMISSIONER 


iCO  ^^amirii/^  ^Ireei,  ^oilon  0220 Ji 

June  10,  1985 


("Company")  operates  restaurants 
in  Massachusetts.  The  restaurants  serve  pizza  and  other 
food  that  is  entirely  prepared  on  the  restaurants'  premises. 
You  inquire  whether  the  purchase  of  the  equipment  used  to 
prepare  the  food  is  subject  to  Massachusetts  sales  tax. 

Massachusetts  General  Laws,  Chapter  6^H,  Section  2 
imposes  a  five  percent  sales  tax  on  the  retail  sales  of 
tangible  personal  property,  unless  otherwise  exempted. 
Section  6(s)  of  Chapter  6^H  exempts  from  tax  the  "[s]ales 
of  machinery,  or  replacement  parts  thereof,  used  directly 
and  exclusively ...  in  an  industrial  plant  in  the  actual 
manufacture,  conversion  or  processing  of  tangible  personal 
property  to  be  sold...."  "Industrial  plant"  is  defined 
in  Section  6(s)  as  "a  factory  at  a  fixed  location  primarily 
engaged  in  the  manufacture,  conversion  or  processing  of 
tangible  personal  property  to  be  sold  in  the  regular  course 
of  business." 


The  production  of  pizza  and  other  foods  involves  the 
processing  of  raw  materials  such  as  flour  and  yeast  into 
an  end  product  to  be  sold  to  customers.  The  entire  process 
takes  place  on  the  restaurant  premises.  The  restaurant, 
hov/ever,  is  not  an  "industrial  plant"  as  defined  in  Section 
6(s).  The  restaurant  is  a  retail  establishment  primarily 
engaged  in  the  serving  of  food  to  customers,  not  "primarily 
engaged  in  the  manufacture  of  tangible  personal  property 
to  be  sold." 

Therefore,  the  purchase  of  food  preparation  equipment 
by  the  Company  is  subject  to  the  Massachusetts  sales  tax. 
See  enclosed  Letter  Ruling  79-^1. 

Very  truly  yours. 
Commissioner  of  Revenue 


lAJ: JA: loc 
LR  85-51 


IRA   A.  JACKSON 
COMMISSIONER 


^amlru/^  ^^ree^,  ^o^lan  0220 
June  5,  1985 


You  retired  from  employment  with  the  Corporation 
on  July  31,  1983,  after  over  33  years  of  service. 
Approximately  one  half  of  that  time  was  spent  working  in 
the  United  States  and  the  remaining  time  was  spent  working 
abroad.  During  your  years  with  the  Corporation,  you  neither 
resided  nor  worked  in  Massachusetts.  On  August  12,  I983, 
you    moved    to  ,    Massachusetts    and    began    working  for 

a  new  company. 

As  part  of  your  acceptance  of  early  retirement  from 
the  Corporation,  you  have  been  given  a  severance  allowance 
for  your  many  years  of  service  to  your  employer.  You  inquire 
whether  this  income  is  subject  to  Massachusetts  income 
taxation . 

A  resident  of  Massachusetts  who  receives  in  any  year 
gross  income  in  excess  of  $2,000  must  file  a  Massachusetts 
income  tax  return.  G.L.  c.  62C,  §  6(a).  Massachusetts 
gross  income  is  federal  gross  income  as  defined  under  the 
Internal  Revenue  Code  with  certain  modifications  not  relevant 
here.  G.L.  c.  62,  §  2(a).  Federal  gross  income  means  all 
income  from  whatever  source  derived;  it  includes  compensation 
for  services,  termination  or  severance  pay,  pensions,  and 
retirement  allowances.  I.R.C.  §  6l(a);  see  also  U.S.  Treas . 
Reg.  §  1.6l-2(a).  Massachusetts  law  provides  certain 
deductions  and  exemptions  in  the  determination  of 
Massachusetts  taxable  income,  but  there  is  no  such  deduction 
or  exemption  applicable  to  severance  pay.  G.L.  c.  62,  §§ 
2,  3. 
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As  a  resident  of  Massachusetts,  you  must  report  Income 
in  the  taxable  year  in  which  you  receive  the  income.  Since 
you  received  the  payment  of  a  severance  allowance  in  I983, 
the  payment  is  income  to  you  in  I983.  See  Letter  Ruling 
811-106. 

The  severance  allowance  which  you  received  while  you 
were  a  Massachusetts  resident  is  includable  in  your 
Massachusetts  taxable  income.  This  is  so  even  though  this 
income  relates  to  your  service  to  the  Corporation  during 
a  period  in  which  you  neither  resided  nor  were  employed 
in  Massachusetts.  A  state  may  tax  income  earned  elsewhere 
by  its  residents  because  the  residents  are  supplied  many 
services  by  their  state  of  residence,  and  they  should 
contribute  to  the  support  of  the  state  of  residence,  no 
matter  where  their  income  is  earned.  State  Tax  Commissioner 
V.  Wheatland,  3^3  Mass.  650,  652(196271  see  also  Ingraham 
v.  State  Tax  Commission,  368  Mass.  242,  2^8 ( 1975 )( the  federal 
Constitution  does  not  prevent  a  state  from  taxing  a  resident's 
income  from  property  outside  the  state). 

Residents  are  subject  to  Massachusetts  taxation  on 
their  taxable  income,  but  if  a  taxpayer's  total  income  for 
the  taxable  year  is  $3,600  or  less  if  single,  or  $6,100 
or  less  if  married  and  filing  a  joint  return,  then  such 
taxpayer  is  not  required  to  pay  any  Massachusetts  income 
taxes.     G.L.   c.   62,  §§  4,  5. 


Very  truly  yours. 


ComiriisE  ioner  of  Revenue 


V 


IAJ:VGS:mf 
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IRA  A.  JACKSON 

COMMISSIONER 


^00  ^anJrii/ae  ^^reel,  ^o^^lon  0220 


June  3,  1985 


You  ask  whether  the  sales  of  small  boats  and  outboard 
motors  to  commercial  clam  diggers  are  subject  to  the 
Massachusetts  sales  tax. 

Massachusetts  law  imposes  a  five  percent  sales  tax 
on  all  retail  sales  of  tangible  personal  property  in 
Massachusetts  unless  otherwise  exempt.  (G.L.  c.  64H,  § 
2).  Specifically  exempt  from  the  sales  tax  are  "...sales 
of  vessels  used  directly  and  exclusively  in  commercial 
fishing,  machinery  and  equipment  therefor  and  replacement 
parts  for  such  vessels,  machinery  and  equipment."  (G.L. 
c.   64H,   §  6(o) ) . 

All  gross  receipts  of  a  vendor  from  Massachusetts  sales 
of  tangible  personal  property  are  presumed  to  be  from  sales 
subject  to  tax  until  the  contrary  is  established.  (G.L. 
c.  64H,  §  8(a)).  Therefore,  a  vendor  is  generally  required 
to  collect  and  pay  over  sales  tax  upon  the  sale  of  a  boat 
or  outboard  motor. 

If  tangible  personal  property  is  purchased  by  a  person 
who  will  use  it  in  a  manner  that  exempts  it  from  the  sales 
tax,  he  may  give  an  exempt  use  certificate  (Form  ST-12) 
to  the  vendor,  certifying  that  the  property  will  be  so  used. 
(G.L.   c.   64H,   §  8(f)). 

Accordingly,  the  vendor  may  accept  an  exempt  use 
certificate  in  lieu  of  collecting  the  sales  tax  on  sales 
of  boats  or  outboard  motors  to  be  used  directly  and 
exclusively  in  commercial  fishing.  However,  if  the  vendor 
has     knowledge     of     facts     that     give     rise     to     a  reasonable 
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inference  that  the  boat  or  outboard  will  not  be  used  directly 
and  exclusively  in  conunercial  fishing,  but  rather  in  some 
other  activity  (as,  for  example,  in  recreational  boating 
or  sport  fishing),  the  vendor  may  not  accept  an  exempt  use 
certificate  and  must  collect  and  pay  over  the  tax  on  the 
sale  of  the  items;  this  is  so  even  if  the  purchaser  holds 
a  commercial  fishing  license. 


Very  truly  yours, 


Commissioner  of  Revenue 


IAJ:SFR:loc 


LR  85-53 


IRA  A.  JACKSON 

COMMISSIONER 


May  15,  1985 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  comic  books,  including 
older  comic  books  sold  as  collectors'  items. 

Chapter  64H,  Section  6(m)  of  the  Massachusetts  General 
Laws  exempts  from  the  sales  tax  sales  of  newspapers  and 
magazines.  The  term  "magazines"  has  been  defined  as 
"pamphlets  published  periodically,  containing  miscellaneous 
papers  or  compositions."  Houghton  v.  Payne,  194  U.S.  88, 
101  (  1904  ) (dictum) ;  see  Letter  Ruling  84-67;  see  also  Letter 
Rulings  84-8;  84-4. 

A  comic  book  meets  the  definition  of  a  magazine. 
Therefore,  the  sales  of  comic  books,  whether  old  or  current, 
are  exempt  from  the  sales  tax  under  Chapter  64H,  Section 
6(m)  . 


Very  truly  Amours, 


ommissioner  of  Revenue 


IAJ/JES:n 


LR  85-54 


You  request  a  ruling  as  to  the  application  of  the 
Massachusetts    sales   tax   to   sales  by 

( "Company" ) .  The  Company  has  its  principal  place 
of  business  in  another  state.  The  Company  sells  prefabricated 
metal  buildings  in  Massachusetts  through  dealers  and  directly 
to  customers  and  is  registered  as  a  vendor  in  Massachusetts. 
You  state  that  the  buildings  are  sold  as  tangible  personal 
property,  but  once  erected  the  buildings  become  real  property. 

You  inquire  regarding  the  application  of  the 
Massachusetts  sales  tax  to  a  series  of  fact  settings.  For 
each  fact  setting  you  wish  to  know  whether  the  Company  should 
collect  the  Massachusetts  sales  tax  from  its  customer  and 
whether  the  local  contractor  who  erects  the  building  should 
pay  Massachusetts  use  tax.  The  fact  settings  and  rulings 
follow . 

Generally,  Chapter  64H,  Section  2  of  the  Massachusetts 
General  Laws  imposes  a  five  percent  sales  tax  on  all  retail 
sales  of  tangible  personal  property,  unless  otherwise 
exempted.  Chapter  641,  Section  2  imposes  a  complementary 
use  tax  on  the  use,  storage,  or  other  consumption  of  tangible 
personal  property  in  Massachusetts  purchased  for  use,  storage, 
or  other  consumption  in  Massachusetts.  Section  7(b)  of 
Chapter  641  exempts  from  the  use  tax  all  sales  exempt  under 
Chapter  64H. 

1 .     The  Fact  Setting 

A  city  government  purchases  a  prefabricated  metal 
building  from  the  Company.  The  Company  bills  the  city 
government    directly    and    is    paid   directly   by   the    city.  The 
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city  pays  a  local  contractor  to  erect  the  building.  in 
some  cases,  the  city  pays  the  Company's  local  dealer  a 
commission . 


The  Sale  of  the  Building 

Chapter  64H,  Section  6(d)  exempts  from  the  sales  tax 
"[s]ales  to  the  United  States,  the  commonwealth  or  any 
political  subdivision  thereof,  or  their  respective  agencies." 
Sales  of  prefabricated  metal  buildings  are  subject  to  the 
sales  and  use  taxes,  unless  otherwise  exempted."  But  a  direct 
sale  to  a  political  subdivision  of  the  Commonwealth  is  exempt 
from  the  sales  tax.  Therefore,  the  Company  should  not  collect 
sales  tax  on  a  sale  to  a  Massachusetts  city  government. 

Sales  exempt  from  the  sales  tax  are  also  exempt  from 
the  use  tax.  Therefore,  a  local  contractor  who  erects  a 
prefabricated  metal  building  for  a  Massachusetts  city 
government  should  not  pay  use  tax  on  the  use  or  consumption 
of  the  building. 


The  Commission 


The  sales  price  subject  to  sales  and  use  taxes  includes 
any  commission  paid  to  a  dealer.  See  G.L.  C.64H,  S 
1  ( 14 )  ( a )  ( ii )  .  If  the  sale  is  exempt  from  the  sales  tax, 
the  commission  is  also  exempt  from  the  sales  tax.  Therefore, 
if  the  Company  sells  a  building  to  a  Massachusetts  city 
government,  no  sales  tax  or  use  tax  is  due  on  the  commission 
paid  to  the  Company's  local  dealer. 


2 .     The  Fact  Setting 

A  city  government  purchases  a  building  from  the  Company. 
In  a  separate  contract,  the  city  hires  the  Company's  local 
dealer  to  erect  the  building. 


Charges  for  Erecting  the  Building 

The  sales  price  subject  to  sales  and  use  taxes  does 
not  include  "the  amount  charged  for  labor  or  services  rendered 
in  installing  or  applying  the  property  sold."  G.L.  C.64H, 
§  1 ( 14 ) ( c ) ( iii ) .  The  dealer's  charges  for  erecting  the 
building  are  not  included  in  the  sales  price,  regardless 
of  who  the  purchaser  is.  Therefore,  the  dealer's  charges 
to  the  city  for  erecting  the  building  are  also  not  subject 
to  sales  tax  or  use  tax. 
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3 .     The  Fact  Setting 

The  Company's  local  dealer  purchases  a  building  from 
the  Company.  The  local  dealer  intends  to  resell  the  building 
to  and  erect  it  for  a  Massachusetts  city  government.  The 
dealer,  not  the  city  government,  is  responsible  for  payment 
to  the  Company. 

The  Sale  to  the  Local  Dealer 

All  of  a  vendor's  gross  receipts  from  the  sales  of 
tangible  personal  property  are  presumed  to  be  from  sales 
subject  to  tax  until  the  contrary  is  established.  G.L. 
C.64H,  S  8(a).  Chapter  64H,  Section  6(f)  exempts  from  the 
sales  tax  sales  of  building  materials  and  supplies  to  be 
used  in  the  construction  of  any  building  owned  by  any 
governmental  body  as  described  in  Section  6(d).  To  qualify 
for  the  exemption  the  governmental  body  must  first  obtain 
a  certificate  of  exemption  from  the  Commissioner,  and  the 
vendor  must  keep  a  record  of  the  sales  price,  the  purchaser's 
name,  the  date  of  sale,  and  the  certificate  number.  G.L. 
c.  64H,   §  6(f). 

The  burden  of  proving  that  a  sale  is  not  a  taxable 
retail  sale  is  on  the  vendor  unless  he  takes  a  Massachusetts 
resale  certificate  in  good  faith  from  the  purchaser.  See 
G.L.  c.  64H,  §  8(a),  (b);  see  also  G.L.  c.  64H,  §  8(c). 
The  Company  is  a  vendor  in  Massachusetts.  Therefore,  the 
Company's  sale  of  a  building  to  its  local  dealer  is  presumed 
to  be  a  retail  sale  subject  to  tax  unless  the  Company  takes 
a  Massachusetts  resale  certificate  in  good  faith  from  the 
dealer . 

If  the  dealer  will  erect  the  building  for  the  city, 
he  may  present  a  contractor's  exempt  purchase  certificate 
(Form  ST-5C)  to  the  Company.  If  the  requirements  of  Section 
6(f)  are  met,  the  Company's  sale  to  the  dealer-contractor 
is  exempt  from  the  sales  tax.  A  sample  Form  ST-5C  is 
enclosed . 

If  the  dealer  will  sell  the  prefabricated  building 
in  the  regular  course  of  business  to  the  city,  who  will 
hire  a  local  contractor  to  erect  the  building,  the  dealer 
may  present  a  Massachusetts  resale  certificate  (Form  ST-4) 
to  the  Company.  If  the  dealer  does  not  present  a  resale 
certificate  to  the  Company,  the  Company's  sale  to  the  dealer 
is  presumed  to  be  a  retail  sale  subject  to  tax.  A  sample 
Form  ST-4  is  enclosed. 

Very  truly  ^ours, 

Commis^ibner  of  Revenue 
IAJ:JES:loc  \  1 
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IRA  A.  JACKSON 

COMMISSIONER 


^00  ^amirul^  ^(t^,  SSo^lon  0:i20M- 

June  6,  1985 


Your  customer  ordered  a  machine  part  from  you.  You 
purchased  same  from  the  manufacturer  for  resale  to  your 
customer.  The  manufacturer  sent  the  part  to  you  and  billed 
you  for  the  part  as  well  as  for  the  freight  charge.  You 
then  sold  the  part  to  your  customer  at  retail. 

You  ask  whether  the  sales  tax  on  your  retail  sale  of 
the  part  to  your  customer  applies  to  the  freight  charge 
billed  to  you  by  the  manufacturer. 

Under  Massachusetts  General  Laws  Chapter  64H,  Section 
1  ( 14  )  (a )  ( iii ) ,  the  sales  price  of  an  item  for  the  purpose 
of  application  of  the  sales  tax  includes  "the  cost  of 
transportation  of  the  property  prior  to  its  sale  at  retail." 
But  see  G.L.  c.  64H,  §  l(l4)(c)(v).  Letter  Ruling  83-68 
( transportation  charges  separately  stated,  if  the  trans- 
portation occurs  after  the  sale  of  the  property  is  made, 
is  excluded  from  the  sales  price). 

Since  the  freight  charge  was  incurred  prior  to  the 
sale  of  the  part  at  retail  to  your  customer,  the  sales  tax 
applies  to  the  freight  charge  as  well  as  to  the  cost  of 
the  part. 


Very  truly  yours. 


Commissioner  of  Revenue 


IAJ:HW:n 
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Your  client  is  a  distributor  of  medical  instruments 
who  intends  to  ship  such  instruments  into  Massachusetts  to 
sell  to  health  practitioners  and  hospitals.  The  instruments 
are  to  be  used  in  the  treatment  of  pain,  particularly  pain 
associated  with  arthritis.  You  state  that  your  client  plans 
to  send  representatives  into  Massachusetts  to  solicit  orders. 
The  instruments  would  be  delivered  to  Massachusetts  purchasers 
by  means  of  parcel  post. 

1.  You  inquire  whether  the  sales  of  the  instruments 
will  be  subject  to  the  Massachusetts  sales  and  use  tax. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  all  retail  sales  of  tangible 
personal  property,  unless  otherwise  exempted.  A  "sale  at 
retail"  is  a  sale  for  any  purpose  other  than  resale  in  the 
regular  course  of  business.  G.L.  c.  64H,  §  1(13).  Chapter 
64H,   Section  6(1_)  exempts  from  the  sales  tax 

[s]ales  of  medicine,  insulin  needles  and  insulin 
syringes  on  prescriptions  of  registered  physicians; 
sales  of  oxygen,  blood  or  blood  plasma;  sales  of 
artificial  devices  individually  designed,  constructed 
or  altered  solely  for  the  use  of  a  particular 
crippled  person  so  as  to  become  a  brace,  support, 
supplement,  correction  or  substitute  for  the  bodily 
structure  including  the  extremities  of  the 
individual;  sales  of  artificial  limbs,  artificial 
eyes,  hearing  aids  and  other  equipment  worn  as 
a  correction  or  substitute  for  any  functioning 
portion  of  the  body;  sales  of  artificial  teeth 
by  a  dentist  and  the  materials  used  by  a  dentist 
in     dental     treatment;     sales     of     eyeglasses,  when 
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especially  designed  or  prescribed  by  an 
ophthalmologist,  oculist  or  optometrist  "  for  the 
personal  use  of  the  owner  or  purchaser;  sales  of 
crutches  and  wheel  chairs  for  the  use  of  invalids 
and  crippled  persons;  and  sales  of  baby  oil;  and 
the  rental,  sales  and  repairs  of  kidney  dialysis 
machines,  enteral  and  parenteral  feedings,  and 
feeding  devices,  suction  machines,  oxygen 
concentrators,  oxygen  regulators,  oxygen  humidifiers, 
oxygen  masks,  oxygen  cannulas,  ultrasonic  nebulizers, 
life  sustaining  resuscitators ,  incubators,  heart 
pacemakers,  canes,  all  types  of  hospital  beds  for 
home  use,  tripod  quad  canes,  breast  prosthesis 
[sic],  alternating  pressure  pad  units  and  patient 
lifts,  when  prescribed  by  a  physician.  G.L.  c. 
64H,   §  6(1.)  . 

Also  exempt  from  the  sales  tax  are 

[s]ales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation  under 
the  provisions  of  section  five  hundred  and  one 
(c)(3)  of  the  Federal  Internal  Revenue  Code,  as 
amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in  the 
conduct  of  such  religious,  charitable,  educational 
or  scientific  enterprise,  (2)  such  corporation, 
foundation,  organization  or  institution  shall  have 
first  obtained  a  certification  from  the  commissioner, 
stating  that  it  is  entitled  to  such  exemption, 
and  (3)  the  vendor  keeps  a  record  of  the  sales 
price  of  each  such  separate  sale,  the  name  of  the 
purchaser,  the  date  of  each  such  separate  sale, 
and  the  number  of  such  certificate.  G.L.  c.  64H, 
§  6(e) . 

Sales  of  medical  instruments  are  not  included  in  the 
exemptions  of  Section  6{1)  of  Chapter  64H.  Therefore,  sales 
of  medical  instruments  for  use  by  health  practitioners  in 
the  treatment  of  pain  are  subject  to  the  Massachusetts  sales 
and  use  tax.  However,  the  sales  of  such  medical  instruments 
to  a  health  care  facility  exempt  from  taxation  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code  are  not  subject  to 
the  sales  and  use  taxes  if  the  items  are  used  in  the  conduct 
of  the  facility's  activities,  the  facility  has  obtained  a 
certificate  from  the  Commissioner,  and  your  client  keeps 
complete  records  of  such  sales. 

2.     You  inquire  whether  your  client  is  required  to  collect 
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the  sales  tax. 


Unless  a  sale  is  exempted,  the  sales  tax  must  be  collected 
and  paid  over  by  any  person  who  is  regularly  engaged  in 
business  as  a  vendor  in  Massachusetts.  G.L.  c.  64H,  §§  2, 
6.  A  vendor  is  defined  as  any  person  selling  tangible  personal 
property  the  sales  of  which  are  taxable.  G.L.  c.  64H,  § 
1(18).  Vendors  may  not  do  business  in  Massachusetts  unless 
registered  as  such  with  the  Commissioner  of  the  Department 
of  Revenue.  G.L.  c.  64H,  §  7.  A  copy  of  Form  TA-1, 
Application  for  Registration,   is  enclosed. 

Being  "engaged  in  business"  in  Massachusetts,  for  purposes 
of  the  sales  tax,   is  defined  as 

having  a  business  location  in  the  commonwealth; 
regularly  soliciting  orders  for  the  sale  of  tangible 
personal  property  by  salesmen,  solicitors,  or 
representatives  in  the  commonwealth,  unless  such 
activity  consists  solely  of  solicitation  by  direct 
mail  or  advertising  via  newspapers,  radio  or 
television;  or  regularly  engaging  in  the  delivery 
of  property  in  the  commonwealth  other  than  by  common 
carrier    or    United    States    mail.       G.L.     c.     64H,  § 


Your  client  will  be  engaged  in  business  in  Massachusetts 
by  virtue  of  sending  representatives  into  the  state  to  solicit 
orders.  Therefore,  your  client  should  register  as  a  vendor 
and  collect  the  sales  tax  from  its  customers. 


1(5)  . 
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RA  A.  Jackson 


^(tm/^m^/ae   ^Ir^e^,    ^o6^t(yri  0220J^ 


OMM  I  SSIONER 


April  26,  1985 


You  inquire  whether  1)  subscriptions  to  your  client's 
newsletter,  and  2)  the  sale  of  advertising  space  in  the 
newsletter,   are  subject  to  the  sales  tax  in  Massachusetts. 

Your  client  sells  subscriptions  to  and  advertising 
space  in  a  newsletter  which  she  publishes.  The  printed 
newsletter  is  folded  to  measure  8^5"  x  11"  and  is  about  six 
pages  long.  The  newsletter  contains  a  calendar  of  events 
such  as  horse  shows,  riding  events  and  fairs,  and 
advertisements  concerning  riding  apparel  and  horses  and 
ponies  for  sale  or  lease.  It  is  stated  on  the  newsletter 
that  it  will  be  published  twice  a  month  except  January, 
and  it  is  in  fact  published  and  distributed  according  to 
this  schedule.  Presently  approximately  300  residents  of 
Massachusetts,  Rhode  Island  and  New  Hampshire  subscribe 
to  the  publication. 

General  Laws  Chapter  64H,  Section  6(m)  exempts  the 
sale  of  newspapers  and  magazines  from  sales  tax. 

The  Massachusetts  Supreme  Judicial  Court  has  held  that 
a  newspaper  "is  distributed  at  periodic  intervals  and  contains 
matters  of  interest  to  a  significant  segment  of  the  public." 
Greenfield  Town  Crier  v.  Commissioner  of  Revenue,  385  Mass. 
692,    696    (1982);   830  CMR  64H.07(1). 

The  term  "magazine"  is  not  expressly  defined  by  statute 
or    regulation.      However,    a    "magazine"    likewise   must  contain 
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"news"  and  matters  of  interest  to  a  "significant  segment 
of  the  public."  Letter  Ruling  84-8;  See  also  Letter  Ruling 
84-67. 

Words  in  statutes  are  to  be  construed  according  to 
the  common  and  approved  usage  of  the  words.  See  G.L.  c. 
4,  §  6.  Thus,  the  terms  "newspaper"  and  "magazine"  are 
to  be  accorded  their  common  and  approved  meanings. 

The  newsletter  does  not  resemble  in  format  or  content 
either  "newspapers"  or  "magazines"  according  to  the  common 
and  approved  meaning  of  those  terms.  While  it  is  distributed 
at  periodic  intervals,  the  contents  are  of  interest  to  a 
relatively  small  segment  of  the  public.  See  Letter  Ruling 
84-67. 

Therefore,  the  sale  of  the  newsletter  is  not  exempt 
from  sales  tax  as  a  newspaper  or  a  magazine.  Sales  of 
subscriptions  to  the  newsletter  to  Massachusetts  residents 
are  subject  to  the  sales  tax.  Sales  of  subscriptions  to 
non-Massachusetts  residents  are  not  subject  to  the  sales 
tax . 

Your  second  inquiry  regards  the  imposition  of  the  sales 
tax  on  the  sale  of  advertising  space  in  the  newsletter.  The 
sales  tax  does  not  apply  to  a  publication's  charges  for 
advertising  space.  L.R.  81-95;  See  Sears,  Roebuck  &  Co. 
V.   State  Tax  Commission,    370  Mass.    127  (1976). 
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("Corporation")  manufactures  infusion 
pumps,  controllers,  and  various  accessories  designed  for 
the  volumetric  delivery  of  fluids  into  the  body.  The  infusion 
pumps  have  numerous  applications  for  controlled  infusion, 
including  total  parenteral  nutrition,  enteral  alimentation, 
and  inter-arterial  infusion.  The  controllers  provide  control 
for  gravity  fluid  alimentation.  You  inquire  whether  the 
retail  sales  of  the  following  items  are  exempt  from  the 
Massachusetts  sales  tax: 

1.  Enteral  Delivery  Pump; 

2.  Volumetric    Infusion  Pumps, 

and    Microvolumetric    Infusion    Pump  Model 

3.  Controller  and  Piggyback  Controller; 

4.  Administration  Sets,  which 
contain  a  disposable  syringe  chamber  cassette  and  tubing, 
used  in  conjunction  with  the  infusion  pumps; 

5.  Administration  Sets,  used  with  or  without 
a  controller,  which  contain  tubing  and  a  flow-metering  knob 
designed  to  provide  gravity  flow  delivery; 

6.  Filter  Sets,  used  with 
the  Corporation's  instruments  and  administration  sets; 

7.  Equipment  Pole,  used  to  carry  infusion 
pumps,  controllers  and  intravenous  bags. 
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Retail  sales  of  these  items  are  exempt  from  the  sales  tax 
in  two  situations:  when  sold  or  rented  to  an  individual 
pursuant  to  a  physician's  prescription,  and  when  sold  to 
an  entity  such  as  a  hospital  exempt  from  tax  under  Section 
501(c)(3)  of  the  Internal  Revenue  Code. 

Massachusetts  General  Laws,  Chapter  64H,  Section  2 
imposes  a  five  percent  sales  tax  on  the  retail  sale  of 
tangible  personal  property  in  Massachusetts.  Section  6(1) 
of  Chapter  64H  exempts  from  the  sales  tax  "the  rental,  sales 
and  repairs  of  ...  enteral  and  parenteral  feedings  and  feeding 
devices  ...  when  prescribed  by  a  physician."  (emphasis  added). 
"Enteral"  is  defined  as  "within  the  intestine"  and 
"parenteral"  is  defined  as  "by  some  other  means  than  through 
the  gastrointestinal  tract  or  lungs;  referring  particularly 
to  the  introduction  of  substances  ...  by  intravenous, 
subcutaneous,  intramuscular,  or  intramedullary  injection." 
Stedman ' s  Medical  Dictionary  468,  1031  (W.H.L.  Dornette 
ed .  1982  ).  Each  of  the  Corporation's  products  listed  above 
is  a  device  specifically  designed  for  enteral  or  parenteral 
feedings.  Retail  sales  of  these  specific  items  are  exempt 
from  Massachusetts  sales  tax  when  purchased  by  an  individual 
pursuant  to  a  physician's  prescription. 

Also  exempt  from  the  sales  tax  are: 

[sjales  to  any  corporation,  foundation,  organization 
or  institution,  which  is  exempt  from  taxation 
under  the  provisions  of  section  five  hundred  and 
one  (c)(3)  of  the  Federal  Internal  Revenue  Code, 
as  amended,  and  in  effect  for  the  applicable  period; 
provided,  however,  that  such  sales  shall  not  be 
exempt  unless  (1)  the  tangible  personal  property 
which  is  the  subject  of  such  sales  is  used  in 
the  conduct  of  such  religious,  charitable, 
educational  or  scientific  enterprise,  (2)  such 
corporation,  foundation,  organization  or  institution 
shall  have  first  obtained  a  certification  from 
the  commissioner,  stating  that  it  is  entitled 
to  such  exemption,  and  (3)  the  vendor  keeps  a 
record  of  the  sales  price  of  each  such  separate 
sale,  the  name  of  the  purchaser,  the  date  of  each 
such  separate  sale,  and  the  number  of  such 
certificate.     G.L.   c.   64H,   §  6(e). 
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The  sale  of  the  Corporation's  products  listed  above  to  a 
hospital  exempt  from  taxation  under  Section  501(c)(3)  of 
the  Internal  Revenue  Code  is  also  exempt  from  the  sales 
tax  when  the  requirements  of  section  6(e)  are  met. 


Very  truly. yours, 


lAJ : JA : af bp 
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oner  of  Revenue 


July  19,  1985 


You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  tax  to  sales  of  products  manufactured 
by  ("Company").      The    Company    is    engaged  in 

business  in  Massachusetts  and  is  registered  as  a  vendor. 

The  Company  intends  to  enter  into  a  purchase  and  sale 
agreement  with  a  wholesale  distributor  ("Distributor"), 
which  intends  to  resell  the  Company's  products  to 
federally-chartered  and  state-chartered  credit  unions  in 
Massachusetts.  These  credit  unions  will  place  their  orders 
with  the  Company's  local  sales  offices.  The  Company  will 
invoice  and  receive  payment  from  the  Distributor  and  will 
also  make  drop  shipments  via  common  carrier  to  the  credit 
unions . 

The  Distributor  is  not  registered  as  a  vendor  in 
Massachusetts.  For  the  purposes  of  this  inquiry,  we  will 
assume  that  the  Distributor  is  indeed  not  engaged  in  business 
in  Massachusetts. 

You  inquire  whether  sales  to  federally-chartered  and 
state-chartered  credit  unions  are  subject  to  the  sales  tax. 
You  also  inquire  whether  the  Company  may  accept  a  resale 
certificate  from  the  Distributor  in  lieu  of  collecting  the 
sales  tax. 

1.  Massachusetts  General  Laws  Chapter  64H,  Section 
2  imposes  a  five  percent  sales  tax  on  retail  sales  of  tangible 
personal  property.  Section  6(a)  of  Chapter  64H  exempts 
from  the  sales  tax  "[s]ales  which  the  commonwealth  is 
prohibited  from  taxing  under  the  constitution  or  laws  of 
the  United  States." 
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Sales  to  credit  unions  chartered  under  the  Federal 
Credit  Union  Act  ("Act")  are  exempt  from  the  sales  tax  because 
the  Act  provides  that  "[t]he  federal  credit  unions  organized 
hereunder,  their  property,  their  franchises,  capital, 
reserves,  surpluses,  and  other  funds,  and  their  income  shall 
be  exempt  from  all  taxation  now  or  hereafter  imposed  by 
the  United  States  or  by  any  State,  Territorial,  or  local 
taxing  authority...."  12  U.S.C.  §  1768;  see  also  Central 
Credit  Union  of  Maryland  v.  Comptroller,  243  Md .  175,  184-86, 
(1966);  Tabco  Federal  Credit  Union  v.  Comptroller,  St. 
Tax  Rep.  (CCH)  ^  200-411  (Baltimore  County  Cir.  Ct .  June 
22,  1964).  The  Distributor's  sales  to  credit  unions  organized 
under  the  Federal  Credit  Union  Act,  then,  are  not  subject 
to  the  sales  tax. 

All  retail  sales  of  tangible  personal  property  in 
Massachusetts  are  subject  to  sales  tax,  unless  otherwise 
exempted.  No  exemption  applies  to  sales  made  to 
state-chartered  credit  unions.  See  G.L.  c.  64H,  §  6;  accord 
Central  Credit  Union  v.  Comptroller,  243  Md.  at  184-86. 
Therefore,  the  Distributor's  sales  of  the  Company's  products 
to  state-chartered  credit  unions  are  subject  to  the  sales 
tax . 


2.  All  gross  receipts  of  a  vendor  from  the  sale  of 
tangible  personal  property  are  presumed  to  be  retail  sales 
subject  to  tax  until  the  contrary  is  established.  G.L.  c. 
64H,  §  8(a).  The  acceptance  of  a  resale  certificate  relieves 
the  vendor  of  his  burden  of  proof  only  if  a  series  of 
requirements  are  met.  Among  these  is  the  requirement  that 
the  purchaser  who  presents  the  certificate  must  be  a  vendor 
registered  in  Massachusetts  under  Chapter  64H,  Section  7. 
See  G.L.  c.  64H,  §  8(b).  The  Distributor  is  not  registered 
as  a  vendor  in  Massachusetts.  Therefore,  the  Company  may 
not  accept  a  resale  certificate  from  the  Distributor. 

Section  1(13)  of  Chapter  64H  provides  that 

[t]he  delivery  in  the  commonwealth  of  tangible 
personal  property  by  an  owner  or  former  owner 
thereof,  or  by  a  factor,  or  agent  of  such  owner, 
former  owner  or  factor,  if  the  delivery  is  to 
a  consumer  or  to  a  person  for  redelivery  to  a 
consumer,  pursuant  to  a  retail  sale  made  by  a 
retailer  not  engaged  in  business  in  the 
commonwealth,  is  a  retail  sale  in  the  commonwealth 
by  the  person  making  the  delivery.  He  shall  include 
the  retail  selling  price  of  the  property  in  his 
gross  receipts. 

The     Company     is     engaged     in    business     in    Massachusetts  and 
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is  registered  as  a  Massachusetts  vendor,  but  the  Distributor 
is  not  registered  as  a  vendor  in  Massachusetts.  Under  Chapter 
64H,  Section  1(13),  if  the  Company  makes  delivery  on  behalf 
of  the  Distributor,  the  Company  is  liable  for  the  collection 
and  payment  of  the  sales  tax  on  all  non-exempt  sales  made 
in  Massachusetts.  The  tax  is  based  on  the  retail  selling 
price    to    the    ultimate    consumer.      See    Letter    Rulings  84-33; 


84-37  . 


Very  truly  yours, 


lAJ: JES: loc 


Commisaipner  of  Revenue 
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IRA  A.  JACKSON 


COMMISSIONER 


August  13,  1985 


You    request    a    ruling    regarding    the    application    of  the 
Massachusetts    sales    tax    to    monthly    access    charges    for  use 


You  state  that  subscribers  may  lease  or  purchase  terminals 
which  are  linked  to  a  central  computer  in  another  state. 
The  cost  for  monthly  access  is  the  same  for  each  user, 
regardless  of  any  lease  or  purchase  of  a  terminal. 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
a  five  percent  sales  tax  on  retail  sales  of  tangible  personal 
property.  A  sale  is  defined  as  any  transfer  of  title  or 
possession  for  consideration,  including  a  lease  or  rental. 
G.L.   c.    64H,   §  1(12) (a) . 

The  Sales  and  Use  Tax  Regulation  on  Automatic  Data 
Processing  provides  that 

[a]  transaction  whereby  a  person  secures  access, 
by  means  of  telephone  or  other  lines,  to  equipment 
not  on  his  premises,  is  not  subject  to  tax  if 
the  person  or  his  employees  do  not  operate  the 
equipment  or  direct  and  control  its  operation 
while  on  the  premises  where  the  equipment  is 
located.  However,  the  sale  or  lease  of  a  computer 
terminal  generally  is  subiect  to  tax,  even  if 
the  terminal  is  to  be  used  by  a  customer  on  his 
premises  in  connection  v;ith  remote  processing 
activities       not       themselves       taxable.       830  CMR 


of 


the 


( "System" ) . 


64H.06(5) . 
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The  subscribers  to  the  System  are  purchasing  access 
to  a  central  computer  in  another  state.  They  are  thereby 
securing  access  to  equipment  which  is  not  on  their  premises 
and  not  under  their  direction  or  control.  Therefore,  the 
monthly  access  charges  are  not  subject  to  sales  tax.  Any 
charges  for  the  lease  or  rental  of  terminals  are  subject 
to  sales  tax.   830  CMR  64H.06(5). 


Very  truly  yours. 


JES :gh 


Commissioner  of  Revenue 
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August  15,  1985 


You  state  that  at  the  time  of  your  retirement  you  rolled 
over  funds  from  a  tax-sheltered  annuity  into  an  Individual 
Retirement  Account  ("IRA").  The  IRA  fund  invested  in  20 
units  of 

("Fund")     sponsored  by 

In  June,  1984,  the  Fund  sold  certain  bonds 
in  its  portfolio  which  you  state  resulted  in  a  $3,000  loss 
to  your  account.  You  inquire  about  the  Massachusetts  income 
tax  treatment  of  your  IRA  fund,  specifically  whether  you 
may  deduct  the  $3,000  loss  in  computing  your  1984 
Massachusetts  individual  income  tax. 

Massachusetts  gross  income  is  federal  gross  income 
with  certain  modifications  not  here  relevant.  G.L.  c.  62, 
§2(a);  Letter  Ruling  83-36.  For  the  purpose  of  determining 
Massachusetts  gross  income,  federal  gross  income  is  determined 
according  to  the  Internal  Revenue  Code  ("Code")  as  amended 
on  February  1,  1983  and  in  effect  for  the  taxable  year. 
G.L.   c.   62,   §§l(c),  2(a). 

Under  Code  §  408(e)(1)  an  IRA  fund  is  exempt  from 
taxation.  This  means  that  for  federal  income  tax  purposes 
an  individual  taxpayer  does  not  talce  into  account  either 
the  income  earned  or  the  losses  sustained  by  an  IRA  fund. 
For  state  income  tax  purposes,  similarly,  an  individual 
does  not  take  into  account  either  income  or  losses  on  an 
IRA.  £f .  ,  G.L.  c.  62,  §  2(a).  The  $3,  000  loss  sustained 
by  your  IRA  fund,  then,  has  no  effect  on  the  calculation 
of  your  1984  federal  or  Massachusetts  taxable  income. 

A  general  discussion  of  IRA's  under  Massachusetts  and 
federal  tax  law  follows.  For  federal  income  tax  purposes 
a   taxpayer   may   deduct   contributions   to   an    IRA    (Code   §  219; 
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August  15,  1985 


Letter  Ruling  83-36),  but  all  payments  received  from  an 
IRA  fund  are  subject  to  tax  (Code  S  408(d)(1);  Letter  Ruling 
83-36).  For  Massachusetts  income  tax  purposes,  a  taxpayer 
may  not  deduct  contributions  to  an  IRA  (G.L.  c.  62,  §  2(d)(9); 
Letter  Ruling  83-36);  but  payments  received  from  an  IRA 
fund  are  not  subject  to  Massachusetts  tax  until  the  aggregate 
amount  received  is  equal  to  the  aggregate  of  all  amounts 
previously  taxed  by  Massachusetts.  G.L.  c.  62,  S  2(a)(2)(F); 
Letter  Ruling  83-36.  The  remainder  of  the  payments  received 
from  an  IRA  fund  is  subject  to  the  Massachusetts  income 
tax.  G.L.  c.  62,  §  2(a);  Letter  Ruling  84-109;  cf . ,  G.L. 
c.  62,  §  2(a)(2)(F). 


.ours. 


of  Revenue 


IAJ:HW:loc 
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August  12,  1985 


You  request  on  behalf  of 
("Company"),  a  Massachusetts  corporation,  the  tax  consequences 
of  an  Internal  Revenue  Code  ("Code")  Section  368(a)(1)(F) 
reorganization  of  the  Company  into  a  trust.  The  trust 
will  be  organized  under  a  declaration  of  trust  and  will 
issue  transferable  shares.  You  also  ask  whether  the  trust 
will  be  taxed  as  a  corporate  trust  under  Massachusetts  General 
Laws,  Chapter  62,  Section  8. 

The  declaration  of  trust  provides  that  the  trustees 
intend  to  create  a  Massachusetts  business  trust  to  receive 
all  of  the  Company's  assets,  including  its  business  and 
goodwill.  The  trustees  are  to  hold  all  the  property  in 
trust  for  the  benefit  of  the  holders  (the  "beneficiaries") 
of  certificates  of  beneficial  interest  (the  "units").  Each 
shareholder  of  the  Company  will  exchange  his  or  her  stock 
in  the  Company  for  units  of  the  trust.  The  units  will  be 
distributed  in  liquidation  of  the  Company  on  the  basis  of 
one  unit  of  the  trust  for  each  share  of  Company  stock  held 
by  the  Company  shareholder.  The  Company  will  then  be 
dissolved.  A  ruling  has  been  requested  from  the  Internal 
Revenue  Service  that  the  reorganization  qualifies  under 
Code  §  368(a) (1) (F) . 

General  Laws  Chapter  62,  Section  l(j)  defines  a  corporate 
trust  as  "any  partnership,  association  or  trust,  the 
beneficial  interest  of  which  is  represented  by  transferable 
shares."  Chapter  62,  Section  8(a)  states  that  a  corporate 
trust  engaged  within  the  Commonwealth  in  any  business, 
activity  or  transaction,  whether  or  not  it  maintains  an 
office  or  place  of  business  within  the  Commonwealth,  is 
subject   to   the   taxes    imposed   by   Chapter   62.     The   trust  will 
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be    organized    under    a    declaration    of    trust,  and    the  shares 

of     beneficial     interest     are     transferable.  Therefore  the 

trust    will    be    a    corporate    trust    as    defined  in    G.L.    c.  62, 

§  l(j).  It  will  be  subject  to  taxation  in  accordance  with 
G.L.   c.   62,   §  8. 

We  have  previously  ruled  in  Letter  Ruling  85-3  (a  copy 
of  which  is  enclosed)  that  for  Massachusetts  income  tax 
purposes  no  gain  or  loss  will  result  to  the  previous 
corporation,  to  the  shareholders  or  to  the  successor  business 
trust  as  a  result  of  a  Code  §  368(a)(1)(F)  reorganization. 
Similarly,  no  gain  or  loss  will  result  to  the  trustee  or 
the  beneficiaries  for  Massachusetts  income  tax  purposes 
as  a  result  of  such  reorganization.  Provided  that  the 
transaction  is  treated  as  a  Code  §  386(a)(1)(F)  reorganization 
for  federal  income  tax  purposes,  the  Massachusetts  income 
tax  consequences  of  such  reorganization  are  those  explained 
above . 

Very  truly  yours, 
Commissioner  of  Revenue 


lAJ : JA:af bp 
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IRA   A.  JACKSON 

COMMISSIONER 


July  22,  1985 


Your  company  sells  bees,  beekeeping  equipment,  supplies 
and  services  to  hobbyists  and  commercially  oriented 
beekeepers.  You  request  a  ruling  regarding  the  taxability 
of  various  business  transactions. 


Live  Bees 

You  inquire  as  to  the  taxability  of  the  sale  of  live 
honey  bees. 

The  sale  of  livestock  and  poultry  of  a  kind  which 
ordinarily  constitute  food  for  human  consumption  is  exempt 
from  the  sales  tax.  (G.L.  c.  64H,  §  6(p)(l)).  Honey  bees 
are  not  livestock  or  poultry.  The  sale  of  honey  bees  is 
subject  to  the  Massachusetts  sales  tax. 


Pollination  Services 

You  ask  whether  the  rental  of  bees  for  pollination 
services  is  subject  to  the  Massachusetts  sales  tax. 

The  sales  tax  is  imposed  on  sales  at  retail  of  tangible 
personal  property  by  a  vendor  (G.L.  c.  64H,  §  2).  For 
purposes  of  the  Massachusetts  sales  and  use  taxes,  "sale" 
includes  any  lease  or  rental  of  tangible  personal  property 
for  a  consideration.  (G.L.  c.  64H,  §  1(12)(2)).  As  the 
sale  of  bees  is  subject  to  the  Massachusetts  tax  (see  above), 
the  rental  or  lease  of  bees  for  pollination  services  is 
subject  to  the  Massachusetts  sales  tax. 


LR  85-64 


Protective  Clothing 


You  ask  whether  the  sale  of  protective  clothing  to 
beekeepers  for  use  when  working  with  bees  is  subject  to 
the  Massachusetts  sales  tax. 

The  sales  tax  is  imposed  on  sales  at  retail  of  tangible 
personal  property  by  a  vendor.  (G.L.  c.  64H,  §  2).  Section 
6(k)  of  Chapter  64H  of  the  General  Laws  exempts  from  the 
sales  tax,  the  first  one  hundred  and  seventy-five  dollars 
of  the  sales  price  on  any  article  of  clothing  or  footwear. 
This  exemption  does  not  apply  to  "...special  clothing  or 
footwear  primarily  designed  for  .  .  .  protective  use  and  which 
is  not  normally  worn  except  when  so  used.**  (G.L.  c.  64H, 
§  6(k).  Accordingly,  the  sale  of  protective  clothing  to 
beekeepers  for  use  when  working  with  bees  is  subject  to 
the  Massachusetts  sales  tax. 


Beekeeping  Supplies  /  Honey  Extracting  and  Processing  Machiney 

You  ask  whether  the  sale  of  bee  hives,  hive  parts  and 
other  materials,  tools  and  equipment  used  in  working  with 
and  maintaining  bee  hives  is  subject  to  the  Massachusetts 
sales  tax.  You  also  ask  whether  the  sale  of  equipment  and 
machinery  used  in  removing  honey  from  the  hive  and  hive 
parts,  and  used  in  the  various  processes  of  heating, 
separating,  straining,  and  bottling  or  otherwise  packaging 
honey  is  subject  to  the  Massachusetts  sales  tax, 

Massachusetts  General  Laws  Chapter  64H,  Section  6(s) 
exempts  from  the  Massachusetts  sales  tax  sales  of  machinery 
or  replacement  parts  thereof,  used  directly  and  exclusively 
in  agricultural  production.  Sales  and  Use  Tax  Regulation 
830  CMR  16,03  ("Machinery  Exemption")  defines  machinery 
to  mean  a  mechanical,  electrical  or  electronic  device 
including  any  adjunct  or  necessary  attachment  and  all  devices 
used  or  required  to  control,  regulate  or  operate  a  piece 
of  machinery,  provided  such  devices  are  directly  connected 
with  or  are  an  integral  part  of  the  machinery,  Massachusetts 
General  Laws,  Section  6(r)  exempts  from  Massachusetts  sales 
tax  sales  of  materials,  tools  and  fuel  or  any  -substitute 
therefor  which  are  consumed  and  used  directly  and  exclusively 
in  agricultural  production.  Any  material  or  tool  is  "consumed 
and  used"  if  its  normal  useful  life  is  less  than  one  year 
or  if  its  cost  is  allowable  as  an  ordinary  and  necessary 
business  expense  for  federal  income  tax  purposes. 

The  term  "agricultural  production"  is  not  explicitly 
defined  in  Chapter  64H.  Section  6(r)  provides  that  for 
purposes   of   6(r)    the   raising  of   poultry   and    livestock  shall 
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be  construed  to  be  included  in  the  term  "agricultural 
production."  Section  lA  of  Chapter  128  of  the  Massachusetts 
General  Laws  defines  the  term  "agriculture"  to  include  "...the 
production,  cultivation,  growing  and  harvesting  of  any 
agricultural ...  commodities and  ...  the  keeping  and  raising 
of... bees."  Therefore,  the  raising  and  keeping  of  bees 
is  agricultural  production. 

The  sales  of  beekeeping  materials  (including  bee  hives 
and  hive  parts)  and  tools  which  are  consumed  and  used  directly 
and  exclusively  in  the  raising  and  keeping  of  bees  and  the 
sales  of  materials  and  tools  which  are  consumed  and  used 
directly  and  exclusively  in  the  production  of  honey  are 
exempt  from  the  Massachusetts  sales  tax  if  the  normal  useful 
life  of  such  materials  and  tools  is  less  than  one  year  or 
if  the  cost  of  such  materials  is  allowable  as  an  ordinary 
and  necessary  business  expense  for  federal  income  tax 
purposes.  The  sales  of  materials  or  tools  not  consumed 
and  used  directly  and  exclusively  in  the  raising  and  keeping 
of  bees  or  production  of  honey  are  subject  to  the 
Massachusetts  sales  tax. 

The  sale  of  machinery  or  replacement  parts  thereof 
used  in  removing  honey  from  the  hive  and  hive  parts,  and 
used  in  heating,  separating,  straining  honey  is  exempt  from 
the  Massachusetts  sales  tax  if  used  directly  and  exclusively 
in  the  production  of  honey.  The  sale  of  such  equipment 
not  used  directly  and  exclusively  in  the  production  of  honey 
is  subject  to  the  Massachusetts  sales  tax. 

The  sale  of  machinery  or  replacement  parts  thereof 
used  in  bottling  or  otherwise  packing  honey  to  be  sold  is 
exempt  from  the  sales  tax  only  to  the  extent  it  places  the 
honey  in  a  primary  package  or  container  from  which  the 
ultimate  consumer  uses  the  honey.  Machinery  used  in  packaging 
for  the  purpose  of  transporting,  displaying  or  merchandising 
the  honey  is  not  used  directly  in  agricultural  production 
and  is  therefore  not  exempt  from  the  Massachusetts  sales 
tax.  See  Sales  and  Use  Tax  Regulation  830  CMR  16.03 
("Machinery  Exemption"). 

It  is  presumed  that  all  gross  receipts  of  a  vendor 
from  the  sale  of  tangible  personal  property  are  from  sales 
subject  to  tax  until  the  contrary  is  established.  G.L.  c. 
64H,  §  8(a).  If  tangible  personal  property  is  purchased 
by  a  person  who  will  use  it  in  an  exempt  manner  such  purchaser 
may  give  an  exempt  use  certificate  (Form  ST-12)  certifying 
that  the  property  being  purchased  will  be  so  used.  The 
certificate  will  relieve  the  vendor  from  further  liability 
for  the  tax.  G.L.   c.   64H,   §  8(f). 
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Honey  Containers 


You  inquire  as  to  the  taxability  of  the  sale  of 
containers  such  as  bottles,  pails,  jugs  and  cans  to  beekeepers 
for  the  packaging  of  honey. 

The  sale  of  both  returnable  and  non-returnable  containers 
when  sold  without  the  contents  to  persons  who  place  contents 
in  the  container  and  sell  the  contents  with  the  container 
is  exempt  from  Massachusetts  sale  taxation.  (G.L.  c.  64H, 
§  6(g)(1)).  The  sale  of  containers  to  commercially  oriented 
beekeepers  or  hobbyists  who  place  the  honey  in  the  containers 
and  sell  the  honey  with  the  container  is  exempt  from  the 
Massachusetts  sales  tax.  Sale  of  containers  to  commercially 
oriented  beekeepers  or  hobbyists  who  do  not  sell  the  honey 
with  the  container  is  subject  to  the  Massachusetts  sales 
tax. 

It  is  the  responsibility  of  the  purchaser  to  present 
an  exempt  use  certificate,  if  appropriate,  upon  the  sale, 
otherwise  the  sale  is  taxable. 


Very  truly  yours, 


Commis/sioner  of  Revenue 


lAJ/SFR/afbp 
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Ira  A.  Jackson 

COMM  I  SSIONER 


August  12,  1985 


You  ask  whether  sales  of  medical  history  identification 
cards  and  updates  of  these  cards  by 

("Company")  are  subject  to  the  sales  tax,  and  if  so,  the 
amount  upon  which  the  sales  tax  is  based. 

The  Company  sells  identification  cards  and  updates 
of  these  cards,  containing  customers'  individual  medical 
histories  and  medical  data.  Customers  are  referred  to  the 
Company  by  cardiologists,  diabetic  specialists  and 
pharmacists.  In  compiling  the  data  for  each  customer's 
identification  card,  a  registered  nurse  interviews  the 
customer  to  obtain  his  or  her  medical  history  and  the  names 
and  telephone  numbers  of  his  or  her  physicians.  This 
information  is  then  verified,  in  part  by  original 
documentation  provided  by  the  customer.  The  customer's 
blood  pressure,  pulse  and  cardiogram  are  taken.  All  of 
this  information  is  transcribed  onto  microfiche.  The 
microfiche  are  inserted  into  a  plastic  identification  card 
showing  the  customer's  photograph,  name  and  address.  Any 
vital  medical  data  is  embossed  on  the  card. 

The  customer  receives  the  identification  card,  a 
pocket-size  cardboard  microfiche  viewer,  a  plastic  case, 
and  orange  decals  which,  when  found  by  emergency  medical 
personnel,  alert  them  to  look  for  the  person's 
card.  The  cost  to  the  customer  of  the  property  transferred 
and  the  initial  service  is  $20.00;  updates  cost  $15.00. 

A  sales  tax  is  "imposed  upon  sales  at  retail  of  tangible 
personal  property  in  the  commonwealth...."  G.L.  c.  64H, 
§        2.  "The       term        'sale       at       retail '...[  does  ]  not 

include ...  personal     service     transactions     which     involve  no 
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sale  or  which  involve  sales  as  inconsequential  elements 
for  which  no  separate  charge  is  made...."  G.L.  c.  64W.  § 
l(13)(c).  The  Massachusetts  Supreme  Judicial  Court  set 
out  the  standard  for  determining  whether  or  not  a  transaction 
is  a  service  transaction  in  Houghton  Mifflin  Co,  v.  State 
Tax  Commission; 

The  test  is  the  object  of  the  transaction.  If 
the  buyer's  fundamental  object  is  to  obtain  the 
item  of  tangible  personal  property  transferred 
to  it,... the  transaction  cannot  reasonably  be 
considered  one  for  personal  service.  373  Mass. 
772,    775  (1977). 

In  the  transaction  described  above,  the  information 
imprinted  on  the  identification  card  or  update  has  been 
provided  by  the  customer  and  is  verified  by  the  Company 
in  accordance  with  a  routine  procedure.  The  Company  performs 
no  individualized  research  beyond  this  routine  procedure. 
The  card  has  value  in  and  of  itself.  Thus,  the  customer's 
fundamental  object  is  to  obtain  the  property  transferred, 
i.e.,  the  identification  card  containing  his  or  her  medical 
history  or  an  updated  identification  card.  ^f . ,  Commissioner 
V.  McGraw-Hill,  Inc.,  383  Mass.  397,  400,  402-403  (1981). 
Therefore,  the  Company's  sales  of  medical  history 
identification  cards  and  updated  cards  are  not  service 
transactions  but  retail  sales  of  tangible  personal  property, 
and  are  subject  to  the  sales  tax. 

The  sales  tax  is  based  on  the  sales  price.  G.L.  c. 
64H,  §§  1(6),  2;  Letter  Ruling  85-16.  The  sales  price  is 
the  total  amount  paid  by  a  purchaser  to  a  vendor  as 
consideration  for  a  retail  sale.  G.L.  c.  64H,  §  1(14);  Letter 
Ruling  85-13;  p.  3.  The  cost  of  materials  used,  labor  or 
service  cost,  and  any  amount  paid  for  any  services  that 
are  a  part  of  the  sale  are  included  in  the  sales  price.  G.L. 
c.   64H,  §  1(14) (a),    (b);  Letter  Ruling  85-13,  p.  3. 

The  total  amount  charged  by  the  Company  for  the  service 
and  property  transferred  constitutes  the  sales  price. 
Therefore,  the  sales  tax  is  based  on  the  total  amount  charged 
by  the  Company  for  its  service  and  transfer  of  property 
in  its  sales  of  medical  history  identification  cards  and 
updates . 


Very  truly^r^yours , 


Commisslipner  of  Revenue 
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September  25,  1985 


You  inquire  whether  the  Massachusetts  sales  tax  applies 
to  the  sale  of  Tylenol,  Gelusil,  and  Os-Cal  when  prescribed 
by  a  physician  for  the  treatment  of  a  disease  and  purchased 
pursuant  to  that  prescription.  These  products  can  be 
purchased  without  a  prescription. 

Massachusetts  General  Laws  Chapter  64H,  Section  2 
imposes  a  five  percent  sales  tax  on  all  retail  sales  of 
tangible  personal  property  in  Massachusetts,  unless  otherwise 
exempted.  Section  6(1)  of  Chapter  64H  exempts  from  the 
sales  tax  "sales  of  medicine ...  on  prescriptions  of  registered 
physicians . " 

The  sale  of  medicines  which  can  be  purchased  without 
a  physician's  prescription  is  normally  subject  to  sales 
tax.  However,  when  prescribed  by  a  physician  for  the 
treatment  of  a  disease  and  sold  pursuant  to  that 
prescription,  these  products  fall  within  the  exemption 
of  §  6(1)  as  a  "sale  of  medicine ...  on  prescriptions  of 
registered  physicians." 

Therefore,  the  sale  of  Tylenol,  Gelusil,  and  Os-Cal 
is  exempt  from  the  Massachusetts  sales  tax  when  prescribed 
by  a  physician  for  the  treatment  of  a  disease  and  purchased 
pursuant  to  that  prescription. 


Very  truly  yours. 


lAJ/JA/afbp 
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;HA  a.  JACKSON 

COMMISSIONER 


^00  ^£amiri(/^  ^ireel.  ^o^lon  0^20Ji 

October  31,    198  5 


On  August  15,  1983  you  requested  a  ruling  regarding 
the  application  of  the  sales  tax  to  sales  of  propane  gas 
by  your  client,  a  welding  company.  On  March  5,  1984  I  granted 
you  a  ruling,  published  as  Letter  Ruling  84-10  ("Letter 
Ruling  84-10")  (copy  attached).  In  the  considered  opinion 
of  myself  and  my  staff,  I  now  find  a  portion  of  Letter  Ruling 
84-10  to  be  in  error,  and  I  hereby  revoke  that  portion. 

The  second  page  of  Letter  Ruling  84-10  contained  four 
rulings.     Ruling  No.   2  stated: 

[s]ales  of  propane  to  roofers  and  welders  are 
subject  to  the  sales  tax,  unless  the  propane  is 
to  be  used  in  the  construction,  reconstruction, 
alteration,  remodeling,  or  repair  of  any  building 
or  structure  owned  by  a  governmental  body  or  agency 
or  by  a  tax-exempt  organization  as  defined  in 
I.R.C.  §  501(c)(3)  and  unless  the  purchaser  and 
the  vendor  comply  with  the  requirements  of  Chapter 
64H,   Section  6(f)  .1 


Section  6(f)  of  Chapter  64H  exempts  from  the  sales  tax: 
"[s]ales  of  building  materials  and  supplies  to  be  used  in 
the  construction,  reconstruction,  alteration,  remodeling 
or  repair  of  (1)  any  building,  structure,  public  highway, 
bridge  or  other  public  works  owned  by  or  held  in  trust  for 
the  benefit  of  any  governmental  body  or  agency  mentioned 
in  paragraph  (d)  and  used  exclusively  for  public  purposes 
and  (2)  any  building  or  structure  owned  by  or  held  in  trust 
for  the  benefit  of  any  corporation,  foundation,  organization 
or  institution  described  in  paragraph  (e)  and  used  exclusively 
in     the     conduct     of     its     religious,     scientific,  charitable 
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The  Supreme  Judicial  Court  stated  in  regard  to  Section 
6(f)  that  "the  exemption  is  explicitly  defined  and  restricted, 
and  we  are  not  at  liberty  to  revise  it."  S.J.  Groves  & 
Sons  Co.  V.  State  Tax  Commission,  372  Mass.  140,  145  (  1977  ). 
Consistent  with  this  holding,  the  Department  of  Revenue 
has  over  the  years  interpreted  Section  6(f)  not  to  exempt 
sales  of  fuel  used  in  governmental  or  charitable  construction 
projects  because  fuels  are  not  included  in  the  text  of  the 
exemption . 

Letter  Ruling  81-52  (copy  attached)  dealt  with  sales 
of  diesel  fuel  to  contractors  who  used  the  fuel  to  run 
compressors  and  other  stationary  equipment  used  in  a  public 
works  project.  The  former  Commissioner  ruled  that  such 
sales  were  not  exempted  under  Section  6(f)  of  Chapter  64H. 

"Building  materials  and  supplies"  is  defined  in 
Section  6(f)  as  including  "all  materials  and 
supplies  consumed,  employed  or  expended  in  the 
construction,  reconstruction,  alteration,  remodeling 
or  repair  [of  the  public  work],  as  well  as  such 
materials  and  supplies  physically  incorporated 
therein . 

By  contrast,  Section  6(r)  of  Chapter  64H,  which 
relates  to  items  used  in  manufacturing,  exempts 
from  tax  certain  sales  of  "materials,  tools  and 
fuel "  

Letter  Ruling  81-52.  Ruling  No.  2  of  Letter  Ruling  84-10 
contradicts  Letter  Ruling  81-52. 


or  educational  purposes;  provided,  however,  that  such 
governmental  body  or  agency  or  such  corporation,  foundation, 
organization  or  institution  shall  have  first  obtained  a 
certificate  from  the  commissioner  stating  that  it  is  entitled 
to  such  exemption  and  the  vendor  keeps  a  record  of  the  sales 
price  of  each  such  separate  sale,  the  name  of  the  purchaser, 
the  date  of  each  such  separate  sale,  and  the  number  of  such 
certificate.  In  this  paragraph  the  words  "building  materials 
and  supplies"  shall  include  all  materials  and  supplies 
consumed,  employed  or  expended  in  the  construction, 
reconstruction,  alteration,  remodeling  or  repair  of  any 
building,  structure,  public  highway,  bridge  or  other  such 
public  work,  as  well  as  such  materials  and  supplies  physically 
incorporated  therein.  Said  term  shall  also  include  rental 
charges  for  construction  vehicles,  equipment  and  machinery 
rented  specifically  for  use  on  the  site  of  any  such  tax 
exempt  project  or  while  being  used  exclusively  for  the 
transportation  of  materials   for  any  such  tax  exempt  project." 
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Letter  Ruling  84-10  Ruling  No.  2  was  not  intended  to 
revoke  Letter  Ruling  81-52  or  the  Department's  long-standing 
interpretation  of  Section  6(f).  Ruling  No.  2  is  hereby 
revoked,  and  I  rule  that:  sales  of  propane  to  roofers  and 
welders  are  subject  to  tax.  Sales  of  propane  to  be  used 
in  the  construction/  reconstruction,  alteration,  remodeling, 
or  repair  of  any  building  or  structure  owned  by  a  governmental 
body  or  agency  or  by  a  tax-exempt  organization  as  defined 
in  I.R.C.   §  501(c)(3)  are  also  subject  to  tax. 

The  State  Tax  Administration  Regulation  on  Letter  Rulings 
(copy  enclosed)  states  that 

[a]  ruling  found  to  be  in  error  or  not  in  accord 
with  the  current  view  of  the  Department  may  be 
modified  or  revoked.  Except  in  rare  or  unusual 
circumstances,  the  revocation  or  modification 
of  a  ruling  will  not  be  applied  retroactively 
with  respect  to  the  taxpayer  to  whom  the  ruling 
was  originally  issued  or  to  a  taxpayer  whose  tax 
liability  was  directly  involved  in  such  ruling 
if  (1)  there  has  been  no  misstatement  of  fact 
or  omission  of  material  facts,  (2)  the  facts 
subsequently  developed  are  not  materially  different 
from  the  facts  on  which  the  ruling  was  based, 
(3)  there  has  been  no  change  in  the  applicable 
law,  (4)  the  ruling  was  originally  issued  with 
respect  to  a  prospective  or  proposed  transaction, 
and  (5)  the  taxpayer  directly  involved  in  the 
ruling  acted  in  good  faith  in  reliance  upon  the 
ruling  and  the  retroactive  revocation  would  be 
to  his  detriment. 

8  30  CMR  6  2C.03(8)(b). 

The  Department  of  Revenue  will  not  apply  the  ruling 
retroactively  against  your  client  if  your  client  can  meet 
the  requirements  of  the  Regulation.  No  other  taxpayer, 
however,  may  rely  on  this  assurance. 


Very  truly  yours, 


Commissibrier  of  Revenue 


lAJ : JES : loc 
Enclosures 
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You  request  a  ruling  regarding  the  application  of 
the  Massachusetts  sales  and  use  taxes  to  purchases  of 
"wireless"       alarm     systems  by 

("Company").  You  state  that  the  Company  purchases  the 
alarm  systems  from  a  corporation  in  another  state  and 
installs  them  in  Massachusetts.  The  Company  pays  no  sales 
tax  on  its  purchases  in  the  other  state.  You  inquire  whether 
the  sales  of  the  Company's  alarm  systems  should  be  exempt 
from  the  sales  tax  because  the  alarm  systems  become  affixed 
to  the  customers'  homes. 

The  Company  installs  all  alarm  systems  for  its 
customers.  Installation  requires  putting  switches  at  all 
windows  and  doorways  and  wiring  the  switches  to  a  transmitter 
six  inches  away.  If  a  door  or  a  window  is  opened,  the 
transmitter  emits  a  signal  to  the  central  receiving  unit 
which  sounds  an  alarm.  Other  accessory  features  require 
additional  wiring. 

1.  Massachusetts  General  Laws  Chapter  64H,  Section 
2  imposes  a  five  percent  sales  tax  on  all  retail  sales 
of  tangible  personal  property  in  Massachusetts,  unless 
otherwise  exempted.  A  retail  sale  is  defined  as  a  sale 
of  tangible  personal  property  for  any  purpose  other  than 
resale  in  the  regular  course  of  business.  G.L.  c.  64H, 
§  1(13  )  . 

The  incident  of  sales  taxation  in  the  state  of  Rhode 
Island,  as  in  Massachusetts,  is  a  retail  sale  of  tangible 
personal  property.  See  R.I.  Gen.  Lavv's  §  44-18-18,  reprinted 
in  R.I.  St.  Tax  Rep.  (CCH)  f  60-105.  Rhode  Island  also 
defines  a  retail  sale  as  a  sale  of  tangible  personal  property 
for  any  purpose  other  than  resale  in  the  regular  course 
of  business.  R.I.  Gen.  Laws  §  44-18-8,  reprinted  in  R.I. 
St.    Tax  Rep.    (CCH)   f  60-064. 
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Since  the  Massachusetts  sales  and  use  taxes  were  enacted 
in  1966,  the  sales  tax  treatment  of  contractors  and 
subcontractors  in  Massachusetts  has  closely  followed  the 
practice  and  policy  in  the  state  of  Rhode  Island.  See 
Ace  Heating  Service,  Inc.  v.  State  Tax  Commission,  371 
Mass.  254,  257  n.  2(1976).  Rhode  Island's  Regulation  C 
Contractors  and  Subcontractors  distinguishes  between 
a  construction  contractor  who  constructs,  reconstructs, 
alters,  improves,  remodels,  or  repairs  real  property  and 
a  person  who  sells  tangible  personal  property  in  the  same 
manner  as  other  retailers  and  who  is  required  to  install 
a  complete  unit  of  standard  equipment  that  requires  no 
further  fabrication  but  simply  installing,  assemblying, 
applying,  or  connecting  services.  A  construction  contractor 
is  required  in  most  instances  to  pay  sales  or  use  tax  as 
a  consumer.  A  contractor  acting  as  a  retailer  is  required 
to  collect  the  sales  tax  on  the  sales  price  of  the  property. 
R.I.  St.  Tax.  Rep.  (CCH)  ^[  63-823.  The  practice  and  policy 
of  the  Massachusetts  Department  of  Revenue  in  this  particular 
area  is  in  accord  with  Rhode  Island's  Regulation  C. 

Applying  these  principles  to  your  business,  we  conclude 
that  the  Company  is  a  retailer,  not  a  construction 
contractor.  Although  some  alarm  systems  may  involve 
considerable  alteration  of  real  property  to  set  in  place, 
the  "wireless"  alarm  systems  sold  by  the  Company  are  similar 
to  alarm  systems  sold  by  other  vendors  and  require  only 
installing,  assembling,  applying,  or  connecting  services. 
Therefore,  the  Company  should  collect  the  sales  tax  from 
its  Massachusetts  customers. 

You  suggest  that  the  Company's  sales  of  alarm  systems 
should  not  be  subject  to  sales  tax  because  the  systems 
become  a  part  of  real  property.  See  generally  G.L.  c. 
64H,  §§  1(15),  2  (the  tax  is  imposed  on  tangible  personal 
property).  At  the  time  of  sale,  the  Company's  alarm  systems 
are  tangible  personal  property.  Subsequent  installation 
of  an  alarm  system  in  a  customer's  home  does  not  change 
the  system's  character  as  tangible  personal  property.  The 
Company's  sales  of  alarm  systems  are  subject  to  sales  tax. 

2.  You  also  inquire  whether  the  Company  should  register 
as  a  vendor. 

A  vendor  is  defined  as  "a  retailer  or  other  person 
selling  tangible  personal  property  of  a  kind  the  gross 
receipts  from  the  retail  sale  of  which  are  required  to 
be  included  in  the  measure  of  the  tax  imposed  by  [Chapter 
64H]."  G.L.  c.  64H,  §  1(18);  see  also  G.L.  c.  641,  §  1(1). 
Section  7  of  Chapter  64H  provides  that  "[n]o  person  shall 
do  business  in  this  commonwealth  as  a  vendor  unless  a 
registration  shall  have  been  issued  to  him  for  each  place 
of  business  in  accordance  with  Section  67  of  Chapter  62C." 
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The  Company  is  a  vendor  as  defined  in  Chapter  64H, 
Section  1(18).  Therefore,  the  Company  should  register 
as  a  vendor. 


lAJ: JES:af bp 


Very  truly^yours, 


Commi^^oner  of  Revenue 
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IRA  A.  JACKSON 

COMMISSIONER 


October  31,  1985 


You  ask  whether  the  remodeling  or  repair  of  fur  garments 
is  subject  to  the  Massachusetts  sales  tax. 

I .  Remodeling 

Massachusetts  General  Laws  Chapter  64H,  Section  2  imposes 
an  excise  on  sales  at  retail  of  tangible  personal  property 
in  Massachusetts.  The  term  "sale"  is  defined  to  include 
a  fabrication.  G.L.  c.   64H,  §  l(12)(b). 

The  Sales  and  Use  Tax  Regulation  830  CMR  64H.03  ("Service 
Enterprises")  section  (5)(e)  provides  that  "(ajny  change 
in  the  form  or  substance  of  tangible  personal  property, 
or  any  substantial  alteration  in  the  form  or  shape  of  an 
existing  article  of  tangible  personal  property  where  either 
party  to  the  transaction  furnishes  the  material,  is  a 
fabrication  ....  A  fabrication  is  a  sale  subject  to 
the  sales  tax." 

Any  substantial  alteration  in  the  form  or  shape  of 
a  garment,  including  a  fur  garment,  is  a  fabrication  subject 
to  the  Massachusetts  sales  tax.  However,  as  General  Laws 
Chapter  64H,  Section  6(k)  exempts  from  taxation  sales  of 
clothing  up  to  $175.00  of  the  sales  price  of  any  article 
of  clothing,  sales  tax  applies  to  the  total  amount  charged 
for  the  remodeling  (including  charges  for  material  or  fur 
added  and  labor),   less  $175.00. 

Example:  A  customer  brings  a  fur  coat  to  your  business 
establishment  for  alterations.  You  charge  $800.00  for  the 
remodeling,  which  includes  the  cost  of  labor  and  all  fur 
added.  The  sales  tax  applies  to  the  charge  for  remodeling 
in  excess  of  $175.00,  which  in  this  example  is  $625.00. 
The  sales  tax,   therefore,   is  $31.25. 
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j; I .  Repairs 

Massachusetts  law  imposes  an  excise  on  sales  at  retail 
of  tangible  personal  property  in  Massachusetts.  G.L.  c. 
64H,  §  2.  Generally,  a  personal  service  transaction  is 
not  subject  to  the  Massachusetts  sales  tax  because  it  is 
not  a  retail  sale.  A  repair  is  ordinarily  a  personal  service 
transaction.  G.L.  c.  64H,  §  1(13)  (c).  However,  under  General 
Laws  Chapter  64H,  Section  1(13)  (c),  and  as  the  Sales  and 
Use  Tax  Regulation  830  CMR  64H.03  ("Service  Enterprises") 
further  explains,  a  personal  service  transaction  is  subject 
to  the  sales  tax  if  the  service  enterprise  does  not  separately 
state  the  value  of  materials  furnished  in  connection  with 
the  service  when  the  value  of  the  materials  so  furnished 
is  not  inconsequential  (value  of  10%  or  greater  of  the  total 
charge)  in  relation  to  the  total  charge  for  labor  plus 
materials.  In  this  situation  the  presumption  is  that  the 
entire  charge  for  labor  plus  materials  represents  the  sales 
price  of  the  taxable  tangible  personal  property. 

Several  recent  Letter  Rulings  further  explain  the  proper 
application  of  the  sales  tax  to  repair  services.  In  such 
previous  rulings  the  materials  furnished  in  connection  with 
repairs  were  items  of  tangible  personal  property,  sales 
of  which  are  subject  to  the  sales  tax.  See  Letter  Rulings 
85-1,  85-8,  85-18,  85-19.  However,  the  sale  of  materials 
used  in  connection  with  the  repair  of  clothing,  including 
fur  garments,  is  exempt  from  the  sales  tax.  Section  6(v) 
of  Chapter  64H  specifically  exempts  from  the  sales  tax, 
"[sjales  of  wearing  materials  or  any  cloth  made  of  natural 
or  synthetic  fibers  and  used  for  clothing  purposes".  Included 
within  this  exemption  are  such  notions  as  buttons,  elastic 
binders  and  tapes,  thread  and  zippers  for  use  on  clothing. 
Thus  neither  the  labor  nor  the  materials  used  in  connection 
with  the  repair  of  clothing,  including  fur  garments,  is 
subject  to  the  sales  tax,  regardless  of  whether  labor  and 
material  charges  are  separately  stated  on  the  bill  to  the 
customer . 

In  summary,  then,  the  alteration  of  a  fur  garment  is 
a  fabrication  and  the  charge  is  subject  to  the  sales  tax. 
If  a  fur  garment  is  merely  repaired,  for  example  when  tears 
are  sewn,  buttons  replaced,  the  charge  is  not  subject  to 
the  sales  tax. 


Very  trulv>  yours, 


Commissioner  of  Revenue 
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A  JACKSON 
COMMISSIONER 
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You  request  a  ruling  regarding  the  application  of  the 
Massachusetts  sales  and  use  taxes  to  purchases  made  by 

("Retail    Chain").       You     state  that 
the    Retail    Chain    is    a    wholly-owned    subsidiary  of 

( "Company" )  which  is  in  turn  the  wholly-owned 
subsidiary  of  ("Parent 
Corporation" ) . 

The  Retail  Chain  is  a  Massachusetts  corporation,  with 
its  home  office  in  Massachusetts;  it  operates  retail  jewelry 
stores  in  a  number  of  states.  The  Retail  Chain  purchases 
most  of  the  equipment  and  fixtures  used  in  its  stores  from 
Massachusetts  manufacturers.  The  Parent  Corporation  acts 
as  purchasing  agent  for  the  Retail  Chain,  but  the  Chain 
actually  purchases  the  goods  directly  from  the  manufacturers. 
As  evidence  of  this  fact,  insurance  proceeds  in  case  of 
loss  are  intended  for  the  benefit  of  the  Retail  Chain. 

After  the  goods  are  manufactured,  the  Parent  Corporation 
hires  a  common  carrier  to  pick  up  the.  goods  from  the 
manufacturers.  According  to  the  terms  of  the  agreement 
with  the  carrier  and  the  manufacturers,  title  to  the  goods 
passes  to  the  Retail  Chain  when  the  goods  are  loaded  onto 
the  carrier.  The  common  carrier  is  then  obligated  to  deliver 
the  goods  to  the  Retail  Chain's  warehouse  in  Massachusetts, 
as  spelled  out  in  bills  of  lading.  Upon  delivery  to  the 
warehouse,  a  representative  of  the  Retail  Chain  inspects 
the  goods,  additional  merchandise  is  added  to  the  shipment, 
and  new  bills  of  lading  are  prepared  to  ship  the  goods  to 
retail  jewelry  stores  outside  Massachusetts.  For  the  reasons 
described  below,  we  conclude  that  the  Retail  Chain's  purchases 
from  Massachusetts  manufacturers  are  subject  to  Massachusetts 
sales  tax. 
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Chapter  64H,  Section  2  of  the  Massachusetts  General 
Laws  imposes  a  five  percent  sales  tax  on  retail  sales  of 
tangible  personal  property  made  in  Massachusetts.  A  sale 
takes  place  in  Massachusetts  if  title  to  or  possession  of 
the  tangible  personal  property  is  transferred  to  the  purchaser 
in  Massachusetts.  See  G.L.  c.  64H,  §§  1(12)  (a),  2.  Section 
6(b)  of  Chapter  64H  exempts  from  the  sales  tax  sales  of 
tangible  personal  property  which  the  vendor  is  obligated 
under  the  terms  of  any  agreement  to  deliver  to  an  interstate 
carrier  for  delivery  to  a  purchaser  outside  the  Commonwealth 
or  to  a  designee  outside  the  Commonwealth  of  a  purchaser 
outside  of  the  Commonwealth. 

The  sales  of  tangible  personal  property  take  place 
in  Massachusetts  because  title  to  the  goods  is  transferred 
in  Massachusetts.  The  Retail  Chain's  purchases  are  not 
exempt  from  the  sales  tax  under  Section  6(b)  because  the 
vendor's  only  obligation  is  to  deliver  the  merchandise  to 
a  carrier  for  delivery  to  the  Retail  Chain's  warehouse  located 
in  Massachusetts.  The  vendor  is  under  no  obligation  to 
transport  the  goods  by  carrier  from  the  warehouse  in 
Massachusetts  to  the  Retail  Chain's  stores  located  in  other 
states.  The  Retail  Chain's  purchases  are  also  not  exempt 
under  Section  6(b)  because  the  Retail  Chain  is  not  a  purchaser 
outside  the  Commonwealth.  Therefore,  the  Retail  Chain's 
purchases  of  goods  manufactured  in  Massachusetts  are  subject 
to  the  Massachusetts  sales  tax. 


Very  truly 


ours , 


Commisaiiner  of  Revenue 


JES/afp 
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ACME 

B0OKB»NDl>J0  CO.  INC. 

OCT  28  1990 

.00  CAM6^^lU^it  STREO 
CHARLESTOWN,  MASS. 


